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- The: Second Part © 


. Taken and Adjudged in the 


Court of Chance 


FROM 


The 2o0* Year of King Charles 11. 
on TO THE - 
Firſt Year of Their preſent Majeſtics, 
[King Wilkam and Queen Mary. 
BEING 
Special CASES, and moſt of them 


Decreed with the Aſſiſiancg of the Judges, and 
all of them referring to the. Regiſter Books, 
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for John Walthoe, and are to be fold ar his Shop . 
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CASES| 
ry. 


wherein are fſetled ſeveral Points of Equity, | 
| The late Great CASE between the Dutcheſs of | | 


Printed by the Aſſigns of Richard and Ed: Aikyns,Efquires 4 | 
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in Vine-Court, Middle-Temple. M DC XCIV. 
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PREFAC E 


T.O THE 


READER. 


H E Favourable Entertainment 

- which the Firſt Part of theſe Re- 

ports met with ar your Hands, 
hath — me to Preſent the Re: 
mainder of them to Your peruſal: The 
acceptance whereof I ſhall not "a doubr, 
when I conſider that beſides the Charm 
of Novelty, the Caſes were heard and des 
” creed with great Deliberation and Solemp- 
nity in our own times, by Perſons very 
Eminent and Famous in their Profeſſions , 
and upon that account they bear with 
them their own Letters of Recommenda- 
tion. For I cannot imagin, that the Char- 
cery Cauſes, which, if of any conſiderable 
weight (as uſually they are) being gene- 
A2 rall F, 
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"Is >. © The Preface. 


rally mix wich Law, ſhould receive acloſer 
and more ſatisfactory Determination, 
when they are Pronounced from a Cler- 
ys man or a bare Stateſman, than. from 
one of that Honourable Profeſſion. 

To render them the'more intire, Thave 
abridged the grear Caſe of the Puke of 
Narfolk”,” which lth” ſolidly (edfedgthe | 
- Perple d Points of | Perþetuities : Ie IS 
truc, The Lord Chanceller Finch Giffered:- 
in Opinion at. that, time from the Learned” 
Judges , and* he was ©jn pain to-do. ir; 
yer cerjainly - there..is no C Law- 
Ver, Us him ſpouſe fis 
$ deafly) but mutt bbrth- 
quicſce in the Equity of cher Gale... 

E bave added an” Abſtra@t iof f 
nions- Cale of Con! Mountague cont 
de Bath; with the Judges and: 
er'S CONCUITent Opinidhs/amd theirReaſons 
bricfhjirecired;'/but rhar: Cauſe by Appeal 
now depending befote the: Higheſt-Judi- 
ccature in. the Nation; and -waiting- the | 
Deciſion of: the Honourable Houſe” .of 
Pcers , Ico not think fit ro mentiomimore 
'of 17: 
. -In _ many other excellent : ns; uickil 
:Cafes: here Reported, ' tho*:they: haye been 
Argued and decreed in a Courtof Equity, 
yera Common Lawyer: may. find many 
- Roints: agreedi:and- ſetled-'ro: good. farisfas 
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of Law-buſiaes:," WILLS TY 
TLEMENTS LN 
- Bur: Laftly, *c0\ obviare | a1h-- Obje@ivit 
which cauſerti ſome quarrel wich us 5 How - 
| comes it to paſsy:thar1aker-ſuck frequent® 
. | and ſolemn arguing of Cauſes, in all Ucheir 
Niceties and Circumſtancials-,. that De- 
crees are ſo often Reverſt by lucceeding * 
Chancellors : I muſt Reply to. this, as 
that T.carned Chancellor did in the above 
mentioned ..Caſe. of the Dite of Norfolk. 
| I muſt be ſaved by my own Faith, and muſt 
C uot . Decree againſt my own C onſes ence. aud 
Reaſon. . | 
Beſides by a further Peniaredaind into-the 
"8 Series of Tranſactions, the Intentions of 
| the Parties and the like , perhaps ſome- 
thing may ariſe which was not thought 
of,or not thoroughly conſidered. Bur the 
true and. main Cauſe of the variety. of 
3 our Opinions is , dhe Natural -linperſe- 
'F. cio of our Faculties: Uncertainty even 
in our own” Judgments, is incident to 
our Nature. - And I cannot expreſs my 
Notiori better, than in the bold Words 
of that Ingenious Canoniſt Gomez, in-Re- 
* fula de Triennali poſſeſſore, cap. 5. Non ejt 
ZNCONVEniens judicium efſe uno_ tempore fs: 
tum 8 poſtea ejus contrarisim juſtius. Et 
malum imponi videtur mortalibus in 
pnam, ut eorum Opiniones ſecandum varies 
| uh ſeneſcant & iAt21 1007 kat ar. 
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alieq; droerſe renaſrantur & deinde pu- 
beſcant. Tali enim eff humani juris diſci- 
plina,ut nulla in ca Opinio codew ftatu diu 
ſtare poſit. Dies diei eruflat verburm, & 
uox noiti indicat ſcientiam. 
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Books lately Printed for John Walthoc, i» 
Vine-Court, Middle-Temple. 


: N Exact Table of Fees, of all the Courts at 

k Weſtminſter, as the ſame were by Orders 
of the ſeveral Courts carefully Corrected and 
diligently Examin'd by Records and Ancient 
Manuſcripts, by the Perſons following : Y:s. 
The C HAN CERY , by Sir Miles Cooke, 
Samuel Keck,Elq; and others. The KINGS- 
BENCH, on the Plex fide, by W.Twrbill and 
Nichel.ss Harding : On the Crown-lide, by 
R.Seybard and Richard Horton, 'The COM- 
MON-PLEAS, by W.Farmerie, Silv.Petyt and 
A.Clift, The EXCHEQUER : Onthe Plea. 
ſide, by R. Beresford, Tho. Arden, &c. Of the 
Equity-ſide, by Butler Buggins, Eſq; Very 
uſeful and neceflary for all Artorneys,Solicitors 
and Entring-Clerks; and indeed for all Perſons 
that have any Buſineſs of moment. To which 
is added a Table, for the ready finding out the 
Fees belonging to each Office. 

Reports of Caſes Taken and Adjudged in 
the Court of Chancery in the Reign of King 
Charlesth e Firſt,and tothe 20th Year of King 

Charles the Second: Being Special Caſes, and 
moſt of them decreed with the Aſſiſtance cf 
the Judges, and all of them referring to the 
Repiſter-Books. Wherein are fſetled ſeveral 
Points of Equity,Law and Practice. To which 
are added Learned Arguments relating to the 
Argiquity of the faid Court , its Dignity and 
Jurifdition + ' - © 3. Obſer- 


Obſervations Hiftorical and Genealogical ; in 

which the Originals of the Emperor, Kings, 

Eleftors, and other the Sovereign Princes of 

} Europe ; with aScries of their Births, Matches, 

18 more Remarkable Actions and Deaths. As alſo 

ii the Augmentations, Decreaſings and Pretences 

.of each Family are drawn down to the Year 
1690. | 

Ar The Law of Obligations and Conditions; or 
an acurate Treatiſe , wherein 1s contained the 

. | woole Learning of the Law concerning Bulls, 

| :v& Bonds, Conditions, Statutes, Recognizances and 

ET -\ Defcazances ; as alſo Declarations on Special 

} Conditions, and the Pleadings thereon, Hlues, 

Judgments and Executions, with many other 

uſctul Matters relating thereunto,digeſted under 

their proper Titles. To which is added a Table 
of References to all the Declarations and Plead- 
bh ; ings upon Bonds, &c.- now extant. - 

5. A compendious and acurate Treatiſe of Fines 
Finesupen Writs of Covenant, and Recoveries 
upon Writs of Entry in the Poſt ; with ample 
and ccpious Inſtructions how to draw, acknow- 
ledge and levy the ſame in all Caſes. Being a 

© Work performed with great Exactneſs, and full 
of Variety of .Clerkſhip. The Third Edition 
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AND 
Taken arid Adjudged in the 


COURT of CHANCERY 


In the REIGN of 
King CHARLES II. 


GN 7 


Every contta Gold, 10 Car.z. fo.g2 1. 


HE Bill is to be Relieved for two 
Legacies of 1500/7. apiece ,. which 
the Plaintiff clainis as Admini- 
ſtratrix tro her Daughters, Suſanna and 
Martha Every; pivenand ſecured to them 


by ſeveral Conveyances , and by the laft 
Will of Miliam Every their Grand- 


father. . 


Portions 
raiſed by 
Deed. 


ſaid Daughters 


Reports in Chancery. 


The Caſe is (v:z.) That the faid W:i/:am 
Every the Grandfather, in conſideration of 
a Marriage between W:/zim Every his 
Son and the Plaintiff Martha, a Daughter 
of Sir Jobs Pool ,- by .Decd' 22 April, 
7 Car. 1. did provide, That if Wilans his 
Son ſhould die without Iſfue male by him 
on the body of the ſaid Plaintiff Martha, 
and ſhould have two Daughters by the 
Plaintiff Margarez,. then living ;. or if. the 
ſaid W71liam fhould fail ro haye iſſue Male 
which ſhould be living , until the ſame 
Daughters ſhould reſpectively. attain 18 
years of Ape, or be married, that then the 
Recoveror therein -named ſhould: ſtand 
ſeifed of the Premiſles , ro the uſe of the 
Recoverors and their Heirs,. for the raiſing 
1500 7. apicce for the Portions of the ſaid 
Daughters, and 20 /. a piece per annum for 
cach of their Maintenance in the mean 
time, to be paid at their reſpefive Ages of 
18 years or days of Marriage , which 
ſhould firſt happen ; and if either of. the 

ſhould dic before that Age 
or Marriage, the Portion of her fo aying 
to. be diſtributed to the Survivor ; and if 
all che ſaid Daughters ſhould die , their 
Portions not paid or payable , then the 
ſame ſhould be paid to the next Heir of 
William Every the Grandfather. 


That 


Reports in Chancery. 


-ThatW7/liam Every, the Son, had Iſſue New Proviz 
by the Plaintiff one Son named William, 192 by 2 fe- - 


and 2 Will 
thereupon. 


and two Daughters, the ſaid Syſaw and 
Martha, and by Deed of Bargain.and Sale, 
and Relcaſe thereupon , - both dated in 
December , 1651 3. in which Releaſe , fo 
much of the Tripartite Indenture as re- 
lates to the Daughters. Portions: is recited. 
Witham Every, the Grandfather, Conveys 
ro: Gald , ' Doble and Flolloway,, :and their 
Heirs, Lands in; Symer/erſhire, to the uſe of 
VWil{iam the. Grandfather for life, and after 
wo Gold, Doble ard Holloway for 200 years, 
with other Remijainders over upon-Truſt 
out of the Profics, or by granting Leaſes - 
or Eſtates to - pay his Debrs' firſt and 
then for raiſing to and for the ſaid Suſas 
and Martha, ſto much Mony as ſhould 
ſupply and advance their reſpective Por- 
tions, to them ſeverally thereafter ro be 
given by W://zanithe Grandfather , either 
ready Mony or otherwiſe , to be limited 
by any act thereafter co be executed in his 
bfe time, or by his laſt Will, to the Sum 
of x500/7. apiece, together with 20 /. per 
annum, untilrche ſaid 1500 0. apiece ſhould 
be paid unto them ; the ſame to be in fari(: 
faction of all Moneys that they might 
claim by force of the ſaid Indenture Tri- 
partite , with Proviſo, Thar if the faid 
William the Grandfather ſhould , by Will 
ot otherwiſe, appoint them x 5027. apiece, 

| 2 B 2 | Or 


Reports in Chancery. 


or 1500/7. to the ſurvivor of them , for 
their Portions with ſach yearly Mainte- 
nance, as aforcſaid, ſo as the ſame ſhould 


| be well and truly paid unto them accord. 


inoly : Or,if before ſuch portions ſhould be 


paid, the ſaid Hi//:am Every their Brother | 


ſhould die without Iſſue Male, whereby 
the (aid premiſſes ſhould be charged for 
raiſing of Portions and Maintenance afore- 
ſaid ; that thea the Truſtees ſhould- not 
levy the Portiens by that Indenture li- 
mited , other than whar ſhould be paid 
in the life time of Willzam Every their 
Brother. And it is thereby declared, [that 
in caſe the faid Suſana or Martha,or either 
of them, ſhould die before their Portions 
(in' and by the ſaid laſt Indenture ro them 
limited ) ſhould become due and payable 
to them, thar then the ſaid portion and 
portions of them or either of them ſo 
dying, ſhould not goor beto the ſurvivor 
of them, or to any the Executors, Admi- 
niſtrators or Aſſigns of them, or either of 
them; bur ſhould go ro whom the ſaid 
William the Grandfather by Writing or 
Will ſhould appoint, and for want: thereof 
to his Executors or Adminiſtrators. And it 


is further declared, Thar the ſaid S»ſar and 


Martha ſhall not have any benefit, in caſe 
that they, or any other for them, ſhould 
take any advantage or benefit by means 
of the ſaid Indenture Tripartite, or any 
| Proviſo 
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Reports in Chancery. 


Proviſo therein contained. And then, the 


gth of March, 1651, William the Grand- 
father makes his Will, therein reciting. that 
he had by ſeveral Deeds, all dated Feb. zr. 
Car.x. granted to Xnight,Cade Webber and 


| Ford, certain Lands in the County of 


Dorſet, for terms of years, determinable 
upon the death of certain perſons therein 
mentioned, upon truſt and for the uſe and 
benefit of ſuch perſon or perſons to whom 
he ſhould by his laſt Will give, limit, or 
appoint the ſame: And by his Will, gave, 
limired and appointed all the faid Eſtates 
and Terms ſo by him grantcd to the ſaid 
Knight, Cade , Webber and Ford, to the 
Detendants Go/d and Dob/e,in Truſt , that 
the faid Go/d and Do#/e, or the ſurvivor of 
them, or the Executors or Adminiſtrators 
of the ſurvivor of them, ſhould diſpoſe of 
all the Rents and Profits of the {aid Lands, 
or ſhould atherwile ſell, aſſign and convey 
the ſaid Eſtates and Terms, as to them 
ſhould ſeem moſt convenient, towards the 
raiſing of 1500/7. apiece to the ſaid Swuſar 
and Martha: And did thereby give and 
appoint to each of the ſaid Suſax and 
Martha goo 1. to be paid unto them ſeve- 
rally out of his perſonal Eſtate, whereof 
he ſhould die poſſeſſed, accounting therein 
all ſuch Moneys which he had or ſhould 
lend upon the Specialties taken in the 
Names of Gold and Doble, towards the 
: B 2 farther 


Reports zn Chancery. 


further railings of their ſaid Portions unto 
15004. apicce, having (as by his Will is 
expreſſed, by his Deed dated the laſt day 
of December then laſt paſt) mad proviſion 
for advancing their ſaid Portions to the 
Vajue out of his Lands ins Com” Somerſet ; 
which faid Portions | his laſt Will and 
meaning was, ſhould be paid unto them 
the {aid Suſan and Martha ſeverally , at 
their reſpective Ages of 2.1 years,or ſooner, 
if they ſhould be reſpetively Married 
with the Conſent of the ſaid Gold 
and Doble, or the Survivor of them ; 
with a Provi/ſo, That if Wiltam Every his 
Grandſon, ſhould happen to die withour 
Iſſue Male of his Body lawfully begotten, 
before the ſaid reſpetive Portions ſhould 
become payable ro the ſaid Seſan and 
Martha, according to the time beſore 
limited, whereby the ſaid Suſan and Mar- 
tha thould be Intituled to 15001. apiece, 
by virtue of the ſaid Indenture Triparrtite, 
made upon his deceaſed Son's Marriage ; 
_ then the ſaid Legacies or appointments of 
Portions unto Syſan and Martha thereby 
made ſhould be void, and of his Will made 
Gold and Doble Executors. And the Plain- 
rift, as Adminiſtratrix of her ſaid two 
Daughters, Suſax and Martha, exhibited 
acr Bill againſt Gold and Doble, Executors 
of i/tam the Grandfather,and Webber the 
furviving Truſtee in the Deed of the Lands 
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in Somerſet,and againſt John Every,the Heir 
in Tail of :#;am the Grandfather , and 
ſeeks to be Relieved upon the Deeds and 
Will betore-mentioned , * for the 1 500 /. 
apicce, given to Suſan and Martha her 
Daughters. 2 

The Defendants fay, That W:1/;am the 
Grandfather diced. in the life time of 1/:1- 
liam the Grandſon , and that the perſonal 
Eſtare of W:/lzam the Grandfather came 
ro 4000 7. and that William Every the 
Grandſon was Buried 23 Nov.1669 , and 
was about 2o years old when he was Bu- 
ried ; and Sy/av, the Plaintiffs Daughter, 
was Buried 25 Fuly 1655, and was abour 
18 years od when ſhe was Buried; and 
Martha the Plaintiffs Daughter was Buried 
4 Fuly 1660, and was about 20 years old 
when ſhe was Buried ; and it appears there 
was ſufficient Perſonal Eſtate to farisfic 
the ſeveral Portions demanded. 

Which Caſe the Maſter of the Rol/s 
having conſidered, and upon the Hearing 
before him , Declared , Thar he was farti{- 
fied the 1500 /. apiece, by the Deed and 
Will aforeſaid , for Portigns to S»far and 
Martha, Dayghters of the Plaintiff, was a 
Debe or Duty well fixed 'in them by the 
ſaid Deeds and Will, and by their Deaths 
did accrue and belong tothe Phintiff their 
Mother, as Adminiſtratrix to them , did 
Decree the ſame thould be paid according- 
ly. B 4 Which 


A Prior 
Deed of 
Settlement 
barred by a of the Time for payment of the Portions ; 


ſubſequent 
Deed, and 
New provi- 
fions made 
for Port;- 


ONS» 
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Which Opinion and Decree the Defen- 
dants appealed to the Lord Keeper, who 
being aſſiſted with Judges, and upon read- 
ing the Deeds and Will aforeſaid, were all 


clear of Opinion, Thar the Indenture Tri-. 


partitce, of 27 June 7 Car. 1. is not, as the 
Caſe now ſtands, material or conducing to 
the ſtate of the Caſe, or to the limitation 


for that the ſame is by Deed of Bargain and 
Sale, and Releaſe thereupon in 1651. 
barred, and a New proviſion made for 
raiſing the ſaid Portions in ſuch manner 
as he ſhould limit by any a& in his life 
rime, or by his laſt Will. By which Decd 
the Survivorſhip between the two Daugh- 
ters is barred, and a provil! on made, 'That 


if either of them die in the life time of 


William the Grandſon , the Portion of her 
fo dying ſhall not go to her Executors , but 
to the Grandſon. And William the Grand- 
father , having by his Will of the 92h of 
March, 16572. wherein he recitcs the Deed 
of Decent. 1651. limited and appointed 
900 L. apiece to be paid to his Daughters 
ſeverally out of his perſonal Eſtate, to: 
wards the raiſing their Portions to 1500 /. 
apiece, having (as is recited) made proyi- 
fion by his Deed dated the laſt of Decem- 
ter, 1051, for advancing their Portions to 
that Value. And he doth by his Will 
d:clare and appoing that ſ\uch Portions 
;: ſhould 
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- married before they or either of them at- 
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ſhould be paid unto them the ſaid Suſar 
and Martha feverally, ar the reſpective 
Ages of 21 years, or ſooner if they ſhould 


be married ; and both of chem dying un- A Deed and 
a Will con- 


: : ay ns. ſtrued as 
rained the Age of 21, in the life time of | - 


William the Grandſon : And the ſaid Deed ,,,,;c,, 
of Decemb.1651.relating to the Will, and-jimitation, 
both of them making one entire proviſi- how Porti- 
on and limitation of the ſaid Portions , ons ſhould 
how the ſame ſhall he raiſed , and whar Þ< raiſed. 
time paid. 

His Lordſhip and the Judges were all 
clear of Opinion, there was no ground for 
the former Decree made by the Maſter of 
the Rolls, or pretence of Claim to cither 
of the ſaid Portions of 1500 /. by the 
Plaintiff, as Adminiſtratrix to Suſan and 
Martha , and diſcharged the Decreed and 
diſmiſt rhe Bill. 


- Beauchamp contra Silyerlock, 20 Car. 3: 


fo. 765. 


Hat V//iam Beauchamp, the Plaintiffs Orphans 
Father, being a Freeman and Citizen Mony- 


_ of London, by his lait Will gives a Third 


part of his Lands and Tenements whart- 
{oever and whereſoever, to the Plaintiff, 
and appointed Dorothy his wife Guardian 
to his Children, and made her ſole Exe- 
cutrix,and Richard Cambden,Robert C _ yn, 
, (4 © - i | ; ohn 
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John Pace and Hogan Hovell; Overleers ; 
and the ſaid Dorothy makes her Will after- 
wards, and pave the preateſt part of her 
Eſtate ro the Plaintiff, and Willed her 
. Brother Hogan Hovell , and her Siſter 

Margaret Cheſlyn,and the Survivor of them 
to be Guardian to her Children, and made 
the ſaid FHozan Hove] and Margaret 
Lovell her Executors, and died. That 
by Articles of Agreement between Ho- 
gan Hovell, Robert Cheſlys and Marga- 
ret his wife, reciting the Will of Dorothy 
Beauchamp, whereby they agreed to admi- 
niſter the Eſtate ro the beſt benefit of the 
Children,and exhibir a rrue Inventory into 
the Prercgative Court, and that they ſhould 
with the conſent, and not without the con- 
ſent and knowledge of each other , uſe 
their beſt endeavours to per in the Eſtate, 
and nor to releaſe any part of it without 
each others conſent , and thar if ZZogar 
Hovell ſhould die and Margaret ſurvive, 
then the Executors or Adminiſtrators of 
Hogan FHovell to make a true account to 
Margaret of all the Eſtate which he ſhould 
receive of the ſaid Teſtarors, and pay the 
ſame to Margaret, or to ſuch perſon who 
ſhall by the conſent of the ſaid WW:/liam 
Beauchamp the Plaintiff, be choſen as 
Guardian to receive the fame , or to ſuch 
perſon to whom by Right or Law the ſame 
ought to be paid, and the ſame TT 

| an 
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and Covenant is,if the ſaid Margaret ſhould” 
die and FZovell ſurvive. 

That Robert Cheſlyn died , and the faid 
Margaret married the Defendant James 
Sitvertock. | 

And Hogan Fovell polſeſt himſelf of 
the greateſt part of rhe perſonal Eſtate of 
the Plainriffs ſaid Father and Mother, and 
received the profits of the Lands of the 
ſaid Margaret , receiving only Title as 
Executor. | 

That ZZogan Hovell made his Will and 
Mary his wife Exeeurrix ; and afterwards 
the Guardianſhip of the Plaintiff, the Or- 
phan, is at his Friend's Decree committed 
to Sir W://iam Bateman. 

That the faid Mary Zovel}, the Execu- 
trix of ZTogan, exhibited an Account into 
rhe Orphans Court of the Mony received 
by her Husband, belonging to the Plainrif?, 
our of which Allowances being made, 
tktre reſted due to the Plaintiff 933 /. and 
that afterwards the Defendant S:/verloct 
and Margaret his Wife, the Surviving Exe- 
cutrix of Dorothy , did by their Deed im- 
power Sir W///;am Bateman, then reputed 
a Man of great Eſtate, to receive of Mary 
Hovell, Executrix of Hogan Hovell, who 
was the other Executor of the ſaid Doro- 
thy, the ſaid 933 /.to the uſe of the Plain- 
riff, and ro give a diſch#rge for the fame ; 
that Sir Wi{ljam Bateman received it ac- 
Be RY cordingly, 
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cordingly, and gave a Diſcharge for it in 
the Name of S:lverlock and: his Wiſe , and 
gave Security after that to the Court of 
Aldermen, to pay the Plaintiff 800 /. 
That Mary Hovell died, and made Exe- 
cutors, | 
Executo'Ss Thar the Plaintiff did ſeveral times 
> J- '" after he came of Age, own Sir Wi/liam 
AOITP ans "Ne, 
Mony by Bateman to be his Debtor tor the 9337. 
it'. confentof that the Plainrift received of Sir W:/l:zam 
Fi Friendsand Bateman 440 /. and gave Acquittances for 
'; "Truſtees, jr; the firſt was on the 4th of Farnary, 
:nto the 1663, the laſt on the 25th of July 1666; 
hands of char the Plaintiff came of Age in Decemb. 
Guardiza, 2653, and the faid Sir William Batemay 
who gave became Inſolvent at Chriſtmaſs, 1666. | 
Securityto The Queſtion touching the ſaid 933 /. 


the Court claimed by the Plaintiff, and whether the 


i not 1 Silverlock, and {urviving Executor of Do- 

hs >. rothy Beauchamp, or on the Defendant Sir 

Infolvency Y/#/12am Bateman, who had given Security 

of Sir 1.8. to the Chamber of London , as aforeſaid, 
for the Plaintifls uſe. | 

This Courc as to the Executors of Mary 

Hovell, declared, there was no reaſon to 


charge him therewith ; bur that they ought 
to be diſcharged and diſmiſt from being 


aforeſaid, declared that there was a clear 
Intention of all parties to perform the 
parties 
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of Alder- fame ſhould be charged on the Defendant | 


4ccountable for the ſame. And as to the | 
Defendant Silverlock, the Caſe being as | 
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parties aforeſaid, and that the ſaid Defen- 
dant Margaret never received any Eftate 


_ during Hogan Hovel!'s Lite, and that Sir 


William Bateman being choſen by the- 
conſent of the Friends of the Plainrifts, 
and by the Order of the Courr of Or- 
phans appointed Guardian to the Plaintiff, 
ſhe the ſaid Margaret gave in an Account 
ro the Court , and impower'd Sir |W1lliam 
Bateman to reccive the Mony, who before 
had piven Security to anſwer the ſame, or 
the greateſt part thereof ; and when rhe- 
Plaintiff came of Ape, he admitred and 
owned Sir William Bateman to be his Guar- 
dian,and received ſeveral Sums of Mony 
from him, and Sir W:/l;am proved not In- 
ſolvent till rhree years after ; and ſo there 
being no default in the ſaid Defendant 


S Margaret , there was no reaſon to charge 


her the ſaid Margaret with the ſame . but 
that ſhe ought to be diſmiſt and dif: 
charged from the ſame. But Sir William 
having given Security to the Court of Or- 
phans 4 843 /. part of the faid 9337. 
by him received, by Order of the Defen- 
dant Margaret, and that for the reſidue 
(being go /. 105.) there was no Security 
given by the ſaid Sir Wi/liam. This Court 
Declared , Fhbat the Defendant Margaret 
ought to be :-:chargedwiththe ſame, and 
Decreed accordingly, but not with Intereſt 


for it. 
' Windham 


"Mb 


Executory 
Devile. 
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Iindbam cont. Love, 20 Car.2. f0.100. 
21 Car. f0.741. 


He Bill is, That the Dean and Chap- 

ter of Wincheſter, June 17 Fac granted 

the premiſies ro Gilbert Searle , his Heirs 
or Aſſigns, Curing the Lives of the two 
Defendants, Barnaby, Robert and Nichols 
Love, Sons of Dr. Nicholas Love, and to 
the ſurvivor of them in Truſt for the ſaid 
Dr. Love : And the faid Gilbert Searle, in 
Fuly 17 Jac. demiſed the ſaid premiſles to 
the ſaid Dr. Nicholas Love for 99 years, 
if the ſaid Nzcholas, and the Defendants 
Barnaby and Robert Love the Sons, or any 
of them ſhould fo long live ; and the faid 
Dr. Love had the Original Leaſe made by 
the Dean and Chaprter,delivered to him by 
the ſaid Searle;and afterwards the pretmilſes 
by mean Conveyances came to -Nzich. Love 
theSon, who claimed the ſame abſolutely to 
himſelf during the ſaid Term, and was the 
reputed Owner thereof. And in the late 
Uturping Times, the ſaid Nicholas the Son 
had the premiſles confirmed to him , and 
the ſaid Defendants never pretended any 
Right, poſlibility, or Executory Eſtate in 
the ſaid premiſles after the death of the 
faid Nicholas the Son. And the ſaid Ni- 
chelas the Son, by Act of Parliament de 
clared,; forfeited his Eſtate ro His Majeſty 
| upon 
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upon account of Treaſon, and His Majeſty 
granted the premiſſes to . the Duke of 
Tork and his Heirs,and he 18 Car.2.granted 
the premitſles, and all the Writings, to the 
Plaintiffs, their Executors, Adminiſtrarors 
and Aſſigns, during the reſidue of the 
term. 

The Defcndants infiſt, That the faid 
Dr. Love, the Plaintifts Father, by his Will, 
15Car. r. did Deyiſe the premiſes to Dul- 
cibella his Wiſe for Life, for ſomany years 
of the ſaid 9g ycars as ſhould nor be ſpent 
inher Life ; and after-her death, then to 
the ſaid Nicholas Love, the Son, for ſo ma- 
ny yearsof the ſaid term as he ſhould live ; 
and afrer the death of him and the ſaid 
Dulcibella unto the Defendant Barnabas, 
his Executors, Adminiftrators and Aſſigns 
for all the refidue of the faid term , and 
made the ſaid Dulcibella his Executrix, 
who affented the ſaid Will and Executory 
deviſe, and ſhe enjoyed the premilles du- 
cing her life ; and after her dearh, which 
was abour 1656,the ſaid Nichelas Love the 
Son entred, and by virtue of the Will poſ- 
ſefſed the premilics for the reſidue of the 
ſaid term as was not ſpent, and not by 
virtue of any Aſlignment, nor otherwiſe 
than the ſaid Executory deviſe ; and if the 
faid Nicholas did purchaſe the premiſles of 
the Uſurpers, the ſame ought not to preju* 
dice the Defendant Barnaby's Right and 
Intereſt 
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Iritereſt in the premiſſes by the ſaid Execu- 
tory deviſe, which he claimeth after the 
death of Nicholas the Son , by virtue of 
the faid Will of his Father, as aforeſaid, 
and ſay, That Nicho/as the Son had no 
other Eſtate therein, but in expectancy of 
the death of Dulcibella. 
This Court referred it to be tryed art 
Law upon this Iſſue (v:z.) Whether the 
Defendant Barzaby , by the Will of the 
ſaid Dr. Zope, hath or ſhall have any Eſtate 
_ or Inteteſt, or poſſibility in the premiſles, 
after the death of the ſaid Nicholas Love, 
. the Son, if theterm ſo long continue. 

Term is de. The ſaid Iſſue was tryed, where a Spe- 
 viſdtoN. cial Verdi was found, That Gilbert Searle 
and if he bÞeing poſleſt of the premiſſes for the Lives 
die without of Nicholas, Robert, and the Defendant 
Iflue, then g4-y:4y, demiſed the premiſſes to Dr.N:- 
po o =_ cholas Love for 9g years, if cither of the 
viſe to 8, Three live ſo long ; and that the faid Dr. 
7r is too re- afterwards made his Will, and deviſed the} 
mote a poſ- premiſſes to DalcibePa his Wite , for het 
Gbility. life, and after to Nicholas his Son for his 
Life, and if he died without Iſſue; then to 
the Defendant Barnaby, and made the ſaid 
Dulczbella Executrix, who aſfented to the 
ſaid Deviſe : That in Eaſter Term laſt the 
Special Verdict was Argued in the Xings- 
Bench, and upon great Debates Judgment 

was given for the Plaintiff, ' . 
This 


Repores in Chancery. 
This Court Declared, That the Defen- 


dant hath no Righr or Title ro rhe pre- 
of miſſes ; and Decreed the Plaintiffs, their 
d, Heirs and Aſſigns, to enjoy againſt the 
no 8 Defendant. ry 

of Vide this Caſe well debared at Com- 
mon Law , in Siderfin's Reports, p. 450. 
Windham and Love, 


Myſeley cont. Maynard, 2.0 Car.2.f0.999. 
E 22 Car.2.f0.274- 


This Court, with the aſſiſtance of Judges 
declared , They ſaw no Cauſe to decree 
the ſaid Will. 

This Cauſe alſo is touching Alteration 
of Poſleflion. | 

The Point touching the Decreeing of 
the ſaid Will Heard and Argued again. 

The Plaintiff inſiſted, Thar? ir is the 
proper Juſtice of this Courr , to ſettle 
Eſtates in peace and quietnels, and preſſed 
to have the Will decreed; eſpecially, for 
that no Purchaſor would meddle under 
the Title of the Will, and that the Plain- 
5 riff was by the Will to raiſe xo000/7. to 
nt | be paid according to the diretions of the 

ſaid Will by a time therein prefixed,or elle 
if he forſe'red his Eſtate rizerein. 
- = But 


17 


His Suit is, to have the Will of Sir Bill to have 
Edward Moſeley Decreed, which up- a Will de- 
on a Trial hath bzen found a good Will. creed. 
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But the Defendants inſiſted, Ir is alto. 
gether improper to decree a Will in this 
Court, eſpecially ro the diſinheriting of a 
Feme Covert, and her Son an Infant, and 
that this Court had refuſed ro decree the 
tame in a former Order with Judpes. 
This Court Ordered a New Bill ro be 
brought. : 
The Point touching the Condition in 
Proofs in a1 the Will, ſetled on a Bill of Review, the 
Orignal Proofs in the Original Cauſe not allowed 


| Or 
Caule, "0* to be read. 
ajilowed to 


be read on 2 
Bill of Re- 


Maick/ow contra Wilmot, 20 Car. 2. 
VIeW. | 


fo. 548. 


Defendant He Plaintiff would have the Defen- 
nor rbe dant examined on Interrogatories, to 
nn  diirover Deeds and Writings , and to he 
-orarorics,, EXamined to other Matters. 
= « The Defendant inſiſts, That what the 


Plaintiff now moyes for may be of dan-| 


gerous conſequence, being to diſcover the 
Eſtates of Purchaſors , ro whom the faid 
Defendants have fold moſt of the Lands 
in queſtion, and it is now long ſince the 
Cauſe was heard, and many Atrendances 
on the Maſter, and Examinations before 
him, and the Decree is Inrolled by the 
Plaintiff; wherefore the Defendant ought 


for to be examined on Interrogatories, 


> 8 


pcing to put up the Order on Hearing, 
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in a Point, that the Plaintiff at the Hearin? 
did not think fit ro move for. 

This Court, in regard the Examining of 
the Defendant on Interrogatories, is omit- 


ted out of the Decree, this Court would 
not now Order ir. 


Dominus Read contra 7 » 3O Car. 3. 
£0.46. L.B. 


His Caſe is touching the granting a Ne exeat 
Ne Exeat Regnum againſt the De- Regnis. 
'". . a 5 
The Defendanr inſiſted , that the (aid 
Writ ought not to be iſſued out, for that 
the Afﬀidavit of the Lady Read did not 
contain ground ſufficient to warrant - it. 
For that the Writ is a Writ of Prerogative 
on behalf of the Crown ; and the reaſon 
of granting it is, that the party againſt 
whom it is prayed intends to convey « 
away ſome contiderable Treaſnre out of 
the Kingdom , or do ſome other matter 
;udicial ro the King or his Goverament, 
which the Affidavit doth nor ſpecifie ; and 
if that were, yet no Writ doth regularly 
lie in this Caſe againſt a Lay-man to find 
Security, as this Writ is, but only againſt 
a Clergy-man; neither is the Writ In- 


dorſcd , as formally it ought ro be, _ Super; 2deas. 


therefore ought to be ſuperſeded , 
{cveral Caſes were offered, and Profidenca 
C 2 | pro- 


Clergy-men, 
upon a Ne 
exeat Reo- _ : —— 
*»m. © in thc Regiſter is but a Note'of ſome Ob- 


} 


20 Reports in Chancery. 


produced on the behalf of the Deſen- 
dants. | 

| Bur the Plaintiff inſiſted , that by the 
The Cauſes A fgavit of Sir John Read, the Defendant, 


- = - conveying and making over his Eſtate to 
——_ 5 others, ſtanding out an Excommunication 


and abſconding his perſon, and giving out 
That he intends to go beyond the Seas, 
the ſaid Writ is well warranted; and for 
Tuſtification thereof ſeveral Caſes and 
Prefidents were urged ; and it appearing, 
that the only matter which carries any 
countenance or pretence of irregular iſſu- 
ing the Writ, that it ought to be for a 
Clergy-man to find Security , and not for 
a Lay-man, is an Opinion taken up in a 
3 Inſt. 179. Poſthumous Work of the Lord Coke , be- 
ing called his 3d »ſtztutes , contrary to 
the general Authorities , Preſidents and 
Praftice of granting Writs of Ne exeat 
Regnum in former and later Times, which 
are uſual againſt a Lay-man to find Secu- 
rity, as well as a Clergy-man, or elſc there 
can be no Writar all 'to be found in the 


Lay-men to Regiſter againſt a Lay-man to find Security 
-nnd Securi- in any caſe , or any Ne exeat Regnum 


ty,as well as againſt a Lay-man ; neither is there in the 


Regiſter any ſuch form of Indorſing the 
Writ, as is ſuggeſted, but whar is inſerted 


ſerver. So that his Lordſhip, with the 
Judges, are of Opinion 'upon the whole 
2 om 
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Matter, that there is no ground to grant 
a Superſedeas of the ſaid Writ of Ne exeat 
Regnum, but that the ſame was well 
granted, and ought to ſtand, and Ordered 
it accordingly. 


Dixon contra Read, 20 Car. 2. fo. 46. 
& 56x. 


He Bill is, That the Plaintiff being No relief 
Sued by the Defendant Read in the againſt a. 
Sheriffs Court in London, upon a Bond of Bond entred 


2007. for the payment of 1027. to the 
faid Defendant by the Plaintiff, when the 
ſaid Defendant being a Soiicitor ſhould 


mental in petting any ſuch Verdi&, that 
he ated for 7hrale's Advyerſary ; yet the 
Defendant hath gotten a Verdi&t on the 
faid Bond : Whereupon the Plaintiff remo- 
ved -the Cauſe into the Mayor's Court, 
and from thence into this Court by Cer- 
tiorari , and the Plaintiff (according to 
proceedings in ſuch caſes) proved his Sug- 
geſtions: Yer the Defendant, without a 


Procedendo, hath removed the Proceedings Proc:dends 


back, out of the Mayor's Court into the 


Sherifs Court, and hath there taken our 


Execution , and taken the Plaintiffs Bail 


thereupon and levied 102 /. 
C 3 "= v8 


Solicitor, to 
pay 1000, 
when a Ver- 


recover a Verdi on the behalf of one gi& ſhould 
Thrale; upon which Bond , though the be recover- 
Defendant was \o far from being inſtru- ed. 
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Reports in Chancery. 


This Cauſe was heard by the Maſter of 
the Ros, who ſaw no cauſe in Equity to 
Relieve the Plainriff againſt the Penalty 
and Intereſt of tne ſaid Bond. 

This Cauſe came ro a Re hearing before 
the Lord Chancellor , being aſſiſted with 
the Lord Chief Juſtice Hales , who were 
of Opinion with rhe Maſter of the Rolls, 
and confirmed his Decree. 


Smith contra Holman, 20 Car.2. f0.192. 


I at the Defendant cauſed the Plain- 
- | tiffs Bail at Law to be Arreſted ſoon 
afrer the Plaintiff and Defendant had 
joyned ina Commiſſion for Examining of 
Witneſſes, which was for the ſame Mar- 
ter here in queſtion ; and alſo about two 
days before the Execution of the Com- 
million, the faid Defendant cauſed rhe 
Plaintiff tro be Arreſted when he was 
preParing for the {aid Commillion, fo that 

the Plaintiff could nor execute the fame. 
The Plaintiff prays, Thar the Defendant, 
Plaintiff for ſuch his Abuſe, being againſt the ancient 
two days Privileege of this Courr to Suitors,thar arc 
before the jn the management of their Cauſes in this 
Commitſion, Cqgure, may ſtand Committed , and pay 
tor Exami- (4... Coſt of the laft Commilſlion , and 


nation of 


Witneſſes, damages fuſtained by the faid Arreſt. 


was arrelted by the Defendanr,and in Execution ; ordered to be 
diſcharged , and the Defendant to pay Coſts , and be art rhe 
charge of a New Commithon. The 


& 
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"The Defendant inſiſted, he was ignorant 
of ſuch Priviledge , and that the Plaintift 
was now in Execution. 

This Court , in favour of the Deſen- 
dant, ſpared the Commitment , bur or- 
dered him to pay the Plaintiff Coſts of 
the laſt Commiſſion ; as alfo his coſts and 
damages ſuftzined by reafon of the Art- 
reſt, Impriſonment and Proſecution rhere- 
on, ,and referred it to a Maſter. of this 
Court to Tax, and thar the Plaintiff giving 
a new Judgment for the debr in queſtion, 
the Defendant ſhall ar his the Defendants 
Charges, prefently releaſe and diſcharge 
the ſaid Plaintiff ont of Execution , and 
the Defendant to be at the charges of 
a New Commiſſion , and the Plaintiff to 
_ an Injunion till Hearing of this 

uſe. 


Wiſeman contra Foſter, 20 Car. 2. 
fo. 731. 


He Plaintiffs Father, George Brigges; L 
by Will deviſed to the Plaintiff : 

Ann, 5001. for her Fortion , which was 1 
2ppoinred to be paid to her at the Age of F] 
One and twenty years , or day of Mar- ai 
riage , and made the Defendant, Dame 4 
Ann Foſter, his then Wife, and his Son #1 
George, his Executors ; and by a ſubſcquenr .- 
Clauſe in his Will, declared,Thar it ſhould F| 
C 4 be 


w 


Reports in Chancery. 


be in the power of his Executors,to order 
and diſpoſe of the Plaintiffs Portion, ac+ 
cording to their diſcretion , to the ule of 
the reſt of the Children, unleſs the Plain- 
tiff ſhould marry by the advice and con- 
ſent of the Detendant, Dame An», and 
others, who were Overſeers of his Will, 
or the greater part of them : And the 
Defendants inſiſt, Thar the Plaintift hath 
Married without ſuch conſent , therefore 


oughr ro have but 250 /. Whereas the. 


Plaintift inſiſts, That the ſaid Clauſe was 
intended only zz terrorem and awe te the 
Plaiatift 4», to induce her to take heed 
| how ſhe married, and nor that ſhe ſhould 
loſe any part of her Portion , fo as ſhe 
married one who deſerved the ſame, which 
ſhe hath done with the conſent of the 
Major part of the Overſeers. x 
Portion to The Defendants inſiſt, Thar the Plain- 
be paidon tiff marrying, as aforeſaid, ought to have 


Marriage, but 2507. as by the Memorandum in the | 


with conſent Yi], and the reſt to be diſtributed 


— nh amongſt the other Children of the Teſta- 
ſent, and OT 


ſome nor ; But the Plaintiff inſiſts, That in this 
yer decre2d caſe there was not by the Will any deviſe 


| tobepaid. over to the ſaid other Children. 


This Court, upon Reading the Proofs 
touching the approbation of the Major 
part of the Overſcers, and their conſent to 
the Plaintiffs marriage, decreed the _ 

ants 


VS, 
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dants to pay the Five hundred Pounds 
and Damages. 


Rowley contra Lancaſter , 21 Car. 2. | 
f0.993. 


Hat Matthew Lancaſter bequeathed Will. 
to John Creeke 100 /. thus, (viz.) 

50 /. in one Month after the Expiration of Deviſe of 
his Apprenticeſhip , and the other 50 4. Mony to be 
within one whole year after the Expira- P49 at a 
tion of the ſaid Apprenticeſhip, and made Þ*Y *2 
the Defendant Executor : That the Ap- Deviſce FOE 
prenticeſhip expired 29 Sepr. 1664. but j.gfore the 
John Creeke dying before the Legacy was Day ; yet 
paid , the Defendant refuſes . to pay it to payable to 
the Plaintiff, the Adminiſtrator of the ſaid his Admini- 
John Creeke. ' -— | ſtrator. 

The Defendant inſiſts, That he paid the 
501, due within a Month after the Expi- 
ration of the Apprenticeſhip, and that 
I the ſaid John Creeke died before the whole 
year after the Expiration of his Appren- 
ticeſhip was expired , and therefore the 
other 50 /. was not due to the Plaintiff. 

This Courr being aſſiſted with Judges, 
were clear of Opinion, That the ſaid Le- 
gacy Was Debitum in prelenti ſolvend' in 
futuro, and decreed the ſaid 50 /ro be paid 
to the Plaintift with damages. 


Fry 


Will. 


Reports in Chancery. 


Fry contra Porter . 21 Cat. 2. 
fo. 568. 


'Hat the Earl of Newport, deceaſed, 
by his Will deviſed to the Plaintiff 
the Lady Am, the Mefſuage called New- 
port Flouſe, with the Appurtenances, thus; 


(viz) I do give and bequeath unto the 


Lady Azx, Counteſs of Newport, my Deat 
Wife, all chat my Houſe called Newport. 
Houſe, ind all other my Tenements and 
Hereditaments whatſoever in Middleſex; 
for her Life; and after her deceaſe , I dg 
give and bequearh the ſaid Honſe, and all 
other my Tenements and Hereditaments; 
as aforclaid, to my Grandchild the Lady 
Am Knowles, the Daughter of Nicholas 
Earl of Bazbury, by the Lady ſabeHa my 
lare Daughter, and to the Heirs of her 
Body lawfully to be begotten. Provided 
always,an@ upon Condirion, that my faid 
Grandchild , the Lady Ann X#nowles , do 
marry with the conſent of my faid Witc, 
and of Charles Earl of Warwic#, and Ed- 
ward Earl of Mancheſter , or the Major 
part of them. And in cale the faid Lady 
Amn Knowles do and ſhall marry withorit 
the conſenr of my ſaid Wife , and the 
Major part of my Truſtees aforefaid , of 
ſhall happen ro depart this Life without 
any Iffue of her Body ; then I will and 
bequeath 
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gequeath' all the ſaid premiſſes unto my 
randſon George Porter, Son of my de- 
afſed Daughter, the Lady Am, late Wife 
of Thomas Porter Eſq; and to his Heirs for 


[ 


yer. 

The Bill is to be Relieved againſt the 
orfeiture of the ſaid Eſtate , for nor per- 
forming the ſaid Condition in the Will, 


ruſtees and the Mother : Yer the faid 
Mother was told , Thar the Plaintiff was 
about to marry, and faid nothing to the 
contrary ; whereupon the Plaintiff mar- 
ried and hath Ifſue. | 
The Plaintiff inſiſting, That if any Eer- 
ror were committed in Marrying, it was 
Ethrough Ignorance , and not Obſtinacy, 
ſhe the Plaintiff being very young, and 
knew not of the Prov:ſo or Condition in 
* the faid Will; and ir would be very un- 
| E reaſonable ro make the happineſs of the 
| BE Plaintiff tro depend upon the conſent of 
| I Strangers in point of Marriage, to pur ir 
into their power to keep her during her 
life, either from Marrying , or from her 
Eſtate, and thereby make them Maſters of 
her Aﬀection or Fortune, and to diſinherir 
her and her Children. 

But the Defendant infifts, That the 
Reaſon of inſerting the faid Proviſo into 
the aid Will was, that the Plaintiff the 
Lady An might be diſpoſed of in Mar- 

riage 


and Marrying againſt the conſent of the . 


Reports in Chancery. 


riage without diſparagement , and there 
fore thar ſhe ſhould marry with 'the con: 
ſent of the ſaid Countels and the two Earls, 
or the Major part of them; and of that 
other Clauſe , (viz.) Thar if ſhe married 
without ſuch Conſent, then he gave the 
 faid Houſe and Premitſſes to the ſaid De 
fendant George Porter the Infant , and his 
| Heirs for ever; and that the ſaid Lady 
Ann having Married a perſon very un: 
equal to her Fortune, and without ſuch 
Conſent, as aforeſaid, having little or no 
Eſtate, had made a wilful breach of rhe 
ſaid Proviſo or Condition in the faid 
Lande de. Grandfathers Will ; and the ſaid George 
viſed on Porter claims the ſaid Houſe to him and 
Condition, Þis Heirs, by virtue of the ſaid Condition 
the Deviſce and Limitation over to him by the ſaid 
marry with Will , the conſtruction whereof is te be 
conſent,and made out of the Will it ſelf, and nc 


limitation qrherwiſe; and the faid Lady Aws had 
"LT: ©. notice of the ſaid Will before marriage, 
withour There being: diſcourſe of ir by the Truſtees 


Conſent ; To her, and fo the Lady Ann ought not to 
ſhe ſhall not be relieved againſt the ſaid Forfeiture of 
be relieved, Limitation aforeſaid. | 


bur the 4 | 

= 1 = This Courr, with the Judges and on 
-- 3 "rn ruſal of Preſidents, are clear of Opt 
Mas. nion and fully ſatisfied, Thar the Plaintiff 


ought not to be relieved againſt the ſaid 


Forfeiture, and that the ſame was ſuch 
as 


Reports in Chancery. 


as _ not to be relieved in Equity, and 
diſmiſt the Plainriffs Bill. 
Vide this Caſe in Mod. Rep. p. 300. with 
Councels and Judges Arguments , ſeria- 
tim. | : 


" Shalmer contra Treſham, 21 Car. 2. a, 
, fo. 560. py 
y | 

n  *He Bill is, to diſcover the Deeds of 

. ſeveral Lands , and whether rhey 


were not made in Truſt, and whether the 
I Debr demandeU by the Plaintiff, were 
not mentioned in a Schedule thereunto 
annex'd. | 
' The Defendant pleaded, That he was a Bill to dif- 
Scrivener by Profeſſion, and hath taken the cover Ser- 
accuſtomed Oath thar Scriveners do before —_ = 
they are made Free in London , whereby p, - 
he is obliged not to diſcover the Secrets. nc. 
of thoſe perſons buſineſs thar employ him gant is a 
in that Trade , Wwithour their leave ; and Scrivener, 
that he was employed by and aſliſted and had 
Sir Fohn Langham in the purchaſing of the taken Oath, 
faid Lands , and the Writings concerning 2** ©9 - 
the premiſſes he drew, and hath the Keep- = bar” 
ing thereof by the ſaid Sir Fohns Dire-,;. cms. 
ion, and ſo ought not to diſcover the gyerruled. 
q faid Writings, contrary to his Truſt, 
41 2o0r any thing relating to this Mat- 4 
icr. | pM 
1 Bk This \| 
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Demurrer. 


Remedy at 


Payment of 


Debts. 


Reports in Chancery. 


This Court declared , Thar the Oathe 
a Scrivener doth not oblige from a dilcc 
very, more than the Oath of .any other 
Freeman of London : And if it had been 
in the caſe of a Counſellor at Law , the 
{aid Plea had been Inſufficient in this caſe; 
and Qyerruled the Plea , ſaving he is na 
ro Anſwer to whom he paid the Pur 
Mony. 


Alford cont. Pitt, 21x Car.z. fo.18r. 


He Plaintifis Suit is, to have the 
benefit of an Award. To which the 
Detendant demurred, and ſays, That the 
Plaintiff ought to take his Remedy at 
Law. 
> This Court Qverruled the Demurrer. 


Langton& al, contra Tracy & Aſtrey, 
21.Car.2.10.376. 


He Bill is, to have the ſeveral Debts 
due to the Plaintiffs, being Credirors 
of the Defendant Roberts, paid 
The Caſe is, (vzz.) ; 
That ZThomas Roberts conveyed t 
Mannor and Lands in queſtion to the De- 
fendant Zracy for payment thereof , and 
of his other debts ; bur before that Con 
veyance to 7racy, the Defendant Nicholas 
ſtanding ingaged as Surety for _—__ 
Roberts 
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Reports in Chancery. 


Roberts for ſeveral of the debts, the ſaid 
Roberts made the {aid Nicholas a Leaſe of 
the premilles for Sixty years at a Pepper- 
CornRent; and ſuch Leaſe being made, 
and no care taken for ſatisfying the debts, Ml 
the Plaintifis Sue the ſaid Roberts for their j 
debts, ſo to avoid ſuch Proſecution, made 
the aforeſaid Conveyance to 7 racy in Fee, q 
upon Special Truſt ro pay all his debts ; if 
but 7racy combining with the Defendant | 
Aſtrey, who had procured the ſaid Nicho- | 
las to aſſign his ſaid Leaſe to him, after l 
Notice of the Truſt, contrived a conyey- Notice of - 1 
ance of the premiſſes from Tracy to him toi 
the ſaid 4/rey by way of Bargain and 
Sale Inrolled, fo that 4/frey pretends him- 
ſelf a Purchaſor of the premiſſes from the 
faid Thomas Roberts, and not under the 
laid Deed of Truſt, or Leaſe and Aſſign- 
ment, and pretends the Truſt is deſtroyed, 
the ſaid Conveyance being not Inrolled, 
whereas the ſaid Decd was well executed, ; 
and the Truſt accepted, by which the ſaid " 
Decd cannot in Equity be made void until 
payment of the ſaid debts. 

The Defendant 4ftrey inſiſts, That the Deed in 
Deed to 7racy for the payment of debts Truſt to 
was a void Deed, as againſt a Purchaſfor, "3g 


there being no Creditor party or privy c,;;.... 


are not Parties, and no Certainty of Debts therein appearing ; 
by _ againſt an after-Purchaſor, who had Notice of this 
ruſt, | | 


thereto, ' 


Voluntary 


Convey- 


ance. 


One of the 
Plaintiffs a 


Witneſs. 


Depoſition.- 


Reports in C hancer 'Y. 


thereto, nor any Schedule of Debts there 
unto annexed, and-that the ſaid Convey* 
ance was voluntary , and made only be- 
tween Roberts and his Wife , and 7racy, 
and the Creditors not parries thereto ; 
and that by the ſaid Conveyance , Roberts 
was to have all fach Mony out of the 
premiſſes , from time to time,as he rhought 


fit for the livelyhood and ſubſiſtence of 


himſelf, his Wife and Family. and that che 
ſaid Conveyance to Tracy being volun- 
tary, and in its nature but in Truſt for 
Roberts, and Revokable by him after the 
Conveyance to Aftrey ; and Roberts having 
Exhibired a Bill againſt 7racy, to ſet aſide 
the ſaid Conveyance, Tracy furrendred the 


ſame ro Roberts, who Revoked it, and 
both Cancell'd it; and afterwards Roberts 


and his Wife conveyed the premiſſes to 


Aſtrey,and levied a Fine theredn. 


Bur the Plaintiff inſiſts, Thar afrer rhe 
Conveyance toT racy was made,he declared 
he would pay the Plaintiffs debrs, which 
is proved by the Plaintiff Sir John X'night. 

The Defendant inſiſts, That Sir Johe 
Knight is intereſled and intituled ro ſome 
of the debts in queſtion , and continued 
a Plaintiff throughout the Cauſe , and is 
nor firuck out of the Bill , and is bur a 
ſingle Witneſs, and his Evidence denicd by 
the Defendants Anſwer , and therefore his 
depoſition ought not to be read. on 

| is 
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This Court declared, They would ſee 
Preſidents where a Conveyance made yo- 
luntarily for payment of debts, and no 
Creditors named or appearing in any fix'd 
certainty of the perſons, and with a Pro- 
viſo for the Grantor ro have Maintenance 
out of the premiſles, conveyed for himſelf 
and Family, without limitation of how 
much ; whether ſuch Conveyance be Re- 
yokable by the Grantor and Grantee. 
This Courr, with the aſſiſtance of the 
Judges, were clear of Opinion, That the 
Deed from Thomas Roberts to Tracy, and 
the Truſt thereby created, were made and 
created with an honeſt Intention ro pay 
the debts of the ſaid 7 homas Roberts, and 


that the ſame was not fraudulent, though Fraudulent 
no certainty of the debts appear therein; Deed, or 
but the ſame being made on a Truſt, which 29t 


was a good foundatiori,and a juſt and honeſt 
Conſideration, arid none of the Creditors 
complaining of any fraud, the ſame ought 
to be taken as a good Deed , and the De- 
tkendant 4ftrey coming in under this Deed, 
and having Notice of this Truſt, and pay- 
ing the debts under it, ought to receive 
ho countenance in this Court , but the E- 
ſtare ought ro be cliarged with the ſame 


it whole hands ſoever the ſame ſhall 


tome, and decreed the Deed of Purchaſe 
from the faid Roberts to Aſtrey be ſer aſide, 


ind 'A/trey to account for the Profits, Ec. | 


D and 
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and the Plaintifis, and all the Creditors, to 


{tate. 


Eyre contra Good & aP, 21 Car. 2. 
fo. 2IT. 


©. 


Award. « He Bill is ro be relieved againſt a 
Bond of a 10090 /. penalty for the 
performance of an Award , whereby pol: 
ſeſſion and profits of Lands are awarded 
to the Defendant. 
0; The Defendant inſiſts, That there was 
i} 6; no ſ{urprize in the {aid Award , but the 
i} faid Award was by the direction. of the 
Plaintiffs Friends, and ſays, it ought not 
to be ſer aſide, which if it was, it would 
involve many Suits ; and inſiſted , That 
. the ſaid Award is in the nature of an & 
ercement, and oughtto be performed. 
Croſs Pills This Courr taking Notice , that the 
about the Award in queſtion was not made by the 
ſcrting <18e Order ' of rhis Court, bur that it pro 
or COVIR” ceeded from the voluntary Submiſſion of 
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= F 3x the parties; two Judges being choſen by 
miſt, and Themſclves, who declared their Opinion, 


ſent co Law, That they ſaw no cauſe to decree the 
Award to be ſet altde , nor on the other 
ſide ro confirm it,or to relieve the Plaintiff; 
bur ordered both Bills to be diſmiſt , the 
Plainriff eleRing to go ro Law ; This was 
heard by Juſtice 7irre!, 


& 


be paid rheir debrs out of the faid E- | 


- This} 
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This Cauſe came to be Re-heard be- 
fore the Lord Keeper, being aſſiſted wirh 
Judge Wild, who confirmed the Order 
above. 


Hale contra Acton, 21 Car. 2. f0.409. 


* 


Hat Edward Eltonhead by his Will 
gave the Defendant Mrs. G:/2oarne 


1000 /. ro be firſt paid after his debrs, 


beſides a Share our of the dividend of rhe 
Eſtate, when as after the making the ſaid 


| Will, the ſaid Edward Eltonhe:d and Hen- 


ry Gitbourne , Father-in-Law to the Defen- 
dant Mary Gilbourne, before her Marriage 
came to an Agreement, for what the ſaid 
Mary ſhould have our of the ſaid Eſtate, 
and that there ſhould be bur 1900/7, and 
the ſame was: to be in full of what was 
intended her thereout, and that the ſaid 
Edward Eltonhead often ſo declared , and 
in his life-rime paid 500 7. and after his 
death his Executor paid 100 /. more in 


purſuance of the ſaid Agreement, fo as the Deviſe by 
chief Point then controyerted being, whe- Will, and 


ther the faid Defendant Mrs. G7/bourne 32 Agree- 
ment about 


a Portion, 


; tr intend- 
Will, or that he intended to give ker any o- Prater: 


more out of his Eſtate than the faid $yms. 


ought to have the 1100 /. Portion , and 
1000 /. Legacy, mentioned in her Fathers 


1100 /. 
D 2 The 
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The Maſter of the Rolls declared, That 
the 1100 /. ought to be in full of what 
the Defendant G#/bourne was, and ought to 
have out of the ſaid Eſtate ; and decreed 
accordingly. | 

This Cauſe came to be Re-heard before 
the Lord Keeper Bridgman, who declared, 
He ſaw no cauſe ro alter the ſaid former 
Decree, and ſo confirmed ir. 


Brabant contra Perne, 21 Car.2.f0.146, 
& 344 


Epoſitions of Witneſſes under the 
Hand of a Six-Clerk, then in a 
Cauſe between Butt and Perne, about 
Thirty years ſince , the Plaintiff in this 
Cauſe prayed the ſame might be recorded ; 
the Record of the Original Depofitions in 
thar Cauſe being loſt. 
But the Defendant Perxes's Counſel in- 


Depoſitions, ſiſted, ic would be of dangerous conſe- 


not to be 
recorded or 
exemplitted. 


quence and preſident, to ſuffer Copies of 
Depoſitions to be Recorded, and uſed as 
Evidence in caſe of Title of Land , there 
being no Cauſe in Court or parties to the 
faid former Suir , there being ſince the dif 
miſſion of the ſaid former Suit rwo Trials 
brought by the ſaid Buzt concerning. the 
ſaid things in queſtion, upon both which 
two Nonſuits paſſed againſt the ſaid Butts 
Titte, the Witneſſes which were examined 

in 


Reports in Chancery. 


in this Court being all then living, and 
rwo Verdias upon full Evidence on both 
ſides ; and one other Verdict ſince 1664. 
hath been found for the Defendant's Title 
againſt the now Plaintiffs Title, and ſome 
of the Witneffes at the ſaid Trial have 
{worn otherwiſe than is expreſſed in 
choſe Copies of the Depoſirions , which 
the Plaintiff would have now recorded 
and exemplified. 

This Court would nor allow the faid 
Copies of the Depoſitions to be recorded 
or exemplified, but rhey being before Or- 
dered fo to be by the Maſter of theRo/;,it 
is Ordercd they ſhall be vacated and made 
void and cancelled, and taken off the 
File. 


Alexander contra Alexander, 2x Car.2: 
t0.324- 


He Suit is, to diſcover the Eſtate of Aſlets.' 


Richard Alexander deceaſed,which is 
come to the Defendants hands, to (atisfy 
a debt of 300 /. due to the Plaintiff from 
the ſaid Richard Alexander. 

The Defendant infiſted that the Piain- 
tiff ought nor ro have Relief in this Court, 
in regard the Aflets in the Defendants 
hands were legal Aſſets, and nothing ap- 
peared, but that the Plaintiff had her 
proper remedy at Law, having not proved 
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Bill to Gifco- 
yer Aﬀcts. 


Reports in Chancery. 


any . thing more to bein the Defendants 
hands than was confeſſed in the Defen- 
dant's Anſwer. 

Bur the Plaintiff inſiſted, That this 
Court hath dire&ted Accounts in caſes of 
this nature to avoid circuity of Action, 
and further charge and trouble of Suits; 
and that rhis Court being pofleſt of the 
Cauſe, and the parties at Iſſue on Proofs, 
the ſame was as proper for this Court, as 
at Common Law. | 

This Court ordered Preſidents to be 
ſearched, where this Court hath directed 
Accounts and given Reliet in this Caſe,and 
the Cauſe coming to be heard on the Preſi- 
dencs and Merits thereof; and the Plaintiffs 
inſiſted,rhar there is ſufficient Aſſers of the 
faid Richard Alexander come to the Defen- 
dants hands, to ſartisfic the Plaintiffs debt 
with Overplus. 

This Court decreed the Defendant , to 
come to an Account for the Eſtate of one 
B/ackha/l, unadminiitred. 


Reports in Chancery. 


Tate contra Fooke, 21Car.z. fo. 939. 


Hat John Hele, on the 23d Dec.16 54. Mortgage 


for 20007. mortgaged Longs Court 
and other Lands to Jaſper Edwards, his 
Executors, Adminiſtrators and Aſfigns for 
99 years , and the ſaid Edwards on the - 
25thof Dec.1654. re-demiſed the ſame to 
che ſaid John ZZele for 98 years \at a Pep- 
per Corn Rent, on Condition, That if the 
ſaid Joby ele, his Heirs, Executors,* Ad- 
miniſtrators and Aſſigns, did not pay to 
the ſaid Jaſper Edwards, his Executors , 
Adminiſtrators and Afſigns 2150 /. at a 
certain day therein mentioned, that then 
the faid Re-demiſe to be yoid, and Coye- 
nanted for him, his Heirs, Executors and 
Adminiſtrators, to pay the ſame accord- 
ingly; and in Z7i/ary Term 1654. the 
laid Fohn Hele acknowledged a Judgment 
of 4000 /. to the ſaid F:ſper Edwards, for 
the performance of the Covenants in the. 
{ſaid Demiſe and Re demiſe; and airer, in 
1656. the ſaid Foh» Helz for 5007. mort- 
gaged the ſaid premiſſes to Joſeph Fackſon, 
his Executors, Adminiſtrators and Aſſions, 
reciting the ſaid Morrgage to Faſper Ed- 
wards, to have and to hold the {2id pre- 
miſſes to the ſaid Foſeph Fackſon, his Exe- 
cutors, Adminiſtrators and Afiions, for the 
reſidue of the faid term demiſed to rhe 
D 4 ſaid 
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ſaid Faſper Edwards , and to hold the Re- 
verſion to the ſaid oſe ey Jack/on, his Heirs 
and Aſſigns, for the uſe of the ſaid Joſeph 
Jackſon, his Heirs _ Aſligns forever, on 
Condition, That if the ſaid John Hele, his 
Executors,&c. paid to the ſaid Fackſov, his 
Executors, &c. 515 {. in June next fol- 
lowing, then the ſaid Deed of Mortgage 
ro be void , and the ſaid John Hele to 
Re-enter, as in his former Eſtate ; and the 
ſaid John Zele Covenanted with the ſaid 
Fack/ox , his Heirs, &c. to pay the ſaid 
5157. and for further confirmation, grant- 


ed to the ſaid Fackſon all his Equity of 


Redemption ; and afterwards the ſaid Ed* 
wards and Hele for 2000 /. paid by Fack- 
ſox to the ſaid Edwards, the ſaid Edwards 
and Z7e/e afſigned the ſaid premiſſes to 
Jackſon, with "Condition or Proviſo; That 
if the ſaid ZZele, his Heirs or Executors, 
ſhould pay to the ſaid Fack/on, his Execu- 
rors,&c. 2060 7. then the ſaid demiſe from 
Hele to Edwards to be void; and after: 
wards in 1657. Edwards aſſigned the ſaid 
Judgment of 4©00 /. to the faid Jackſon, 
his Executors, &c. and the ſaid Zele in 
x660, died , leaving the ſaid Defendanc 
Sir 7 homas FHooke his Nephew and Heir. 
And the ſaid Fack/oz having made his 
Will, and deviſed to his Daughter Sarah, 
Wife of the Defendant AZford 20007. and 
to the ſaid Teſeps aye his Son 2000 | 
wit 
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with his Lands, Tenements,&c.- and to the 
Heirs of his Body ; and for want of Iſſue, 
then the one half of his Lands ſo given to 
his Daughter Ax Tate, and the other half 
rohis Daughter Ear/e,and the Iſſue of their 
Bodies equally ; and that in caſc his per- 
ſonal Eſtate fell ſhort, then every Legatee 
ro abgre in proportion to make it up the 
one half, and the other half his Son Joſeph 
ſhould make good out of what he had be- 
queathed to him,and made the Defendants 
Tate, Earle and Aldworth Executors; and 
if his Eſtate ſhould amount to more than 
he had beſtowed, then that the ſaid Joſeph 
and Sarah ſhould have the one half of it, 
and his Son Tate and his Wife, and his 
Son Earle and his Wife , and what Child 
he ſhould have living at his deceaſe, the 
other half: Afterwards the {aid Joſeph 
Jackſon, having in his Account accompted 
the ſaid Mortgage Mony as part of his 
perſonal Eſtate in 1661, died, leaving the 
faid Foſeph Fack/on his Heir ; that no En- 
try had been made either by the Teſtator 
in his life time, or by the ſaid Joſeph his 
Son and Heir, upon the ſaid mortgaged 
premifſes ; but the ſaid John He/e and Sir 
Thomas Fooke had received all the Rents 
and Profics. © * = 

So as the Queſtion was, Whether the 
laid Mortgage Moneys are due and payable 
tothe Heir or Executor of the faid Teſtator 
Joſeph Fackjon. - 4 This 
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Mortgage- 


Reports in Chancery. 
This Court upon reading the ſaid Deeds 


Mony P3Y- and Will, conceived that there was no 


avle to the 
Executor, 
and not to 


queſtion in the Caſe, but that the ſaid 
{ſeveral Sums of 20007. and 5007. being 


the Heir, by the Mortgage-mony, ought to go not to 
ſeveral good the Heir, but to rhe Executors , and to be 
circumſtan- accounted part of the Teſtators perſonal 


ces in the 
Convey- 


ances 


Eſtare, he having by his Will given his 
real Eſtate by Name to his Heir , beſides 
his Portion of 2090 /. and one 4th part of 
the Overplus of his perfonal Eſtate, the 
rather, for that it was not in the power of 
the Heir to diſcharge the Judgment or the 
Mortgage, and the Moneys by the ſeveral 
Proviſoes being made payable to the 
Executor, and not to the Heir; and the 
Original Mortgage being but for years, 
though altered by Att in Law, and the 
Teſtator having by Will charged the 
Lands deviſed ro his Heir to ſupply the 
deficiency, if the perſonal Eſtate ſhould 
not be ſufficient : Whereas, if he had not 
raken the Morrgages to be part of his per- 
{onal Eſtate, he would have ſupplied the 
ſame our of the Mortgages; and decreed 
Sir Thomas Hoke to Redeem, and he pay 
the Plainritts, che Executors, the Mortgage 
Mony with Intereſt. 


Tolfon 
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Tolſon comra Lamplush, 2.1 Car. 2, 
t0.786. 


Abraham M>Uine and his Wife, and Mr. 
Winſtanley, Defendants. 

The Defendant Lampliugh infiſted, That 
there is no colour or ground for the uling 
the ſaid Depoſitions raken in the Caule, 
wherein the faid Zerry 7elſen was Plaintiff 
at the Trial, directed thoſe Depottions,be- 
ing taken in a Cauſe whereto neither of 
the Defendants, the Lamplagh's, are par- 
ties; and there is more difference of the 
Title berween the Defendants the Lamp- 
lazh's, and Mr. Mo/ine and Win/tanley than 
between the ſaid Lamplugh and the Plaintiff 
Tolſon. 

The Plainriff 7olſor inGſted,, That the 
Defendants the. Lamplughs claimed and 
derived their Title under Mr. M/ine and 
his Wife, and Win{tanley , and fo the faid 
Pepolitions ought to be uſed ar the Trial, 
which the Defendant denied. 

This Court declared, Thar the Depoſt- 
tions in the ſaid former Cauſe, ought ro be 
uſed againſt the now Defendants the 


Lamplugh's, unleſs they claim under _ 
| ſaid . 


" JF "He Phintift prays liberty to make Depoſitions 
uſe of Depoſitions taken in a former taken in a 

Cauſe, wherein Henry Tolſon, the Plaintiffs former 

lace Father deceaſed, was Plaincift againſt ©" 
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Reports in Chancery. 


ſaid former Defendants ; bur if they do, 
then the {aid former Depoſitions ought to 


be admitted as Evidence againſt them. 


Hunton contra Davies, 22 Car. 2. 
fo. 386. 


HE Bill is for 500 /. Remainder of 
2900 /. which Mr. Z7ugh Ordley was 
ro pay for the purchaſe of Land ro the 
Plaintiffs Father, which 500 /. was decreed 
to be paid ro one Caft/e in 1637. for the 
uſe of rhe Plaintiff , which 5007. and 
Intereſt comes to x184/7. and ro have the 
efendants the purchaſors of the Land ro 

pay 1. | 
Bill for Re- - To which Bill the Defendants, the Exe- 
—_— cutors of Ordley, pleaded, That Mr.Ordley 
Mony. lived in Londox till 1662. and the Plaintiff 
Defendant Might have had remedy againſt him, and 
pleads itis it being a debt 33 years ſince, and no 
33 years Suit commenced againſt Ordely in his life 
fince, and time, nor any till now , and the Lands 
Sr For 2. enjoyed by others now, and the Defen- 
meets * dantsthe Executors have nothing to ſhew 
Land enjoy- for the payment and Caſe, and all former 
ed, and for- parties concerned therein being dead, and 
mer parties therefore after all this time the Defen- 
concerned dants hope this Court will not ſuppoſe 
dead ; per thar the ſaid Mony is unpaid , or that the 
- 2 899] Hefendants ought to be charged therewith, 
wa and the D=fendants being Executors and 
Strangers 
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Strangerr to all the Matters aforeſaid. 
_ Court held the Plea and Deinurrer 
good. 


Malpas contra Vernon, 22 Car. 2. 
fo.360. 


] Bill of Review , to Reverſe a De: Bill of Re- 
cree, whereby the Plaintiff is de- VE: 

creed to pay more Mony than by his A. 

greement on his Purchaſe he was to 

r This Court declared, That without a 

ſpecial Agreement at the time of the pur- 

chaſe, for payment of the debt claimed by 

the Defendant , the Plaintiff ought not to 

be oblig'd by the Decree to pay the Defen- 

dants,no ſuch Agreement appearing by the 

Decree, or any Proof offered at the Hear- 

ing. 

The Defendant inſiſted , That by the 
Proofs there is an Agreement proved , 
whereby the Defendant , amongſt other 
Creditors was to be ſatisfied his deb. 

Now the Point being , whether any No new 
ſpecial Agreement was made for the pur. Proots ad- 
poſe aforeſaid, and the Court had declared ®itted upon 
no new Proofs could be admitted in rhe os ons 
Cauſe this Court Ordered by conſent. Thar gies Gow 
the Cauſe be heard on the faid point of cor Agree- 
Agrccment on the old Proofs , and no ment. 
OTi0TE, | 
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Bill of Re- 


view. 


Reports in Chancery: 


Comes Caſtle-Haven contra Underhil, 
22 Car.2. 0,106. 


His is a Bill of Review , to Reverſe a 
Decree in 12 Car.r. wherein the now 
Defendant was Plaiatift againſt the Lady 
Vice-Counteſs of St.4/hbons, his Wife and 
others, Defendants : 'The points of Error 
were, That-the Decree was grounded on a 
Bill exhibited by the now Defendant a 
gainſt the ſaid Lady Sr. 4/bons, his then 


 Wife,and was made by Conſent, without 


any Judicial Hearing , whereby a Settle- 
ment and diſpoſition of the faid Ladies 


Lands, whereof ſhe had an Eſtate in Fee, | 


was made without any Fine or Recoyery 


levied or ({uffered, or any other legal AQ 


done, to bar and bind her or her Inheri- 
rance, Which the ſaid Plaintiff conceives 
could not be done, the ſaid Lady being 
a Feme Covert, and could not in Law or 
Equity conſent, nor could her Truſtees by 
her conſent charge the Inheritance, wherein 
they had no legal Aſſurance. 

The now Detcadants infiſt, That 2 Car.r. 
the ſaid Lady St. 4/bons, after her Inter- 
marriage with the now Defendant , did 
ſettle 300 /. per Annum, and ſeveral Reco- 
yeries were ſuffered , whereby the ſame 


would have come to the Defencant afrer 


the ſaid Ladies death, as an Eſtate in 
Fee, 
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Fee, the ſaid Lady dying without Iſſue. 
That afterwards the ſaid Lady and the 

Defendant came to another Agreement, viz. 

That the Defendant ſhould have 400 7. 

a | per Annum out of the ſaid Ladies Eſtate, 

w | to him and his Aſſigns for life, and in con- 

y | fideration thereof the ſaid Defendant a- 

id ed to quit and debar himſelf of and 

or | from all claim and intereſt co any of the 

a | reſt of the ſaid Ladies Eſtate, real or per- 

+ | ſonal, during their joynt Lives, or after her 

-n | death; and in caſe of failure of payment, 

at # or the faid Ladies death, the Detendanr 

e | was toenter into all the Eſtate for Sati(- 

5 | faction ; which ſaid 400 /. per Annum was 

e | fetled by Deed Tripartite, 14 Car.1.and the | 

ry | {aid Agreement and Settlement was con- 

& | firmed by a Decree 17 Car. 1. by the con- 

i 

eg 

I 

Dr 

y 

if 
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ſent of all parties, and that the ſaid Lady 
by Will gave away from this Defendant 
all her Lands and perſonal Eſtate, which 
the Defendant had given her power to do, 
and ſhe died,and for Non-payment of the 
faid 400 /. per Anrmum the Defendant en- 
tred upon the Lands , liable to the pay- 
ment thereof,and the Defendant hopes the 
r- | faid Decree ſhall not be Reverſed. 
d The Plaintiff inſiſts, Thar the Title in 
3 | Law in the Ladies Eſtate was in Truſtees 
e | before her Marriage with the Defendant, 
-r | and fo agreed to be continued without 
n | his intermedling therewith , he bringing 
no 
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no Additional Eſtate to the faid Lady, and 
that there was no Fine levied ro the Tru- 
ſtees, or otherwiſe, of her Eſtate of Inhe- 


| Revocation ritance, and that the Uſes upon the Reco- 


of Uſes. veries were with power of Revocation. in 


the Lady alone, and that purſuant ro ſich 
power by Deed, 14 Car. x. ſhe Revoked 
the ſame, and ſetled the ſame in Truſt for 
fuch perſons and their Heirs, as ſhe by her 
Will ſhould appoint, and that the ſaid Tri- 
partire Indenture and Decree did nor dif: 
charge the Truſt, nor take notice of the 
Recoveries , and that the faid Lady in 
1659. did appoint,that her Truſtees upon 
the ſaid Recoveries ſhall convey part of 
her Land ro the Plaintiff So/mes's Farther, 
and the Plaintiff Zerre/, and the reſt ro 
her Heir at Law ; and that in 1650. the 
ſaid Land came fitſt ro be chatged, which 
was after the Ladies death, and preſently 
after thete appeared Infancies, which was 
the reaſon the ſaid Decree was not ſoonet 
impeach'd. | 3 
Bill of Re- This Courr being aſſiſted with ric 
view diſmiſt, Judges, raking into Conſideration the 
for that irs lengrh of Time fince the Decree was made, 
a long time and how long they were reſting under it 


IT withour any Complaint, and that the 
a=") Þt Heirs have a benefirby the Ladies ſeparate 


the Plaine: Power of diſpoſing, who difpoſed accord- 


- 


reſted under ingly by her Wil. 


it without any Complaint. = 


This 
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This Court, with the Judges, declared 
and are of Opinion, that the ſaid Decree, 
grounded on the Tripartite Indenture 
14 Car. I. was and is a good Decree, and 
oughr to be performed ; and diſmiſſed the 
Bill of Review. 


White cont. Ewens & al, 22 Car. 2. 
fo. (237.) | 


His is upon anAppeal from a Decree,A 
the Caſe being, That Dame 4»r Brett, 
Reh& of SirA/ex.Brett, having a Joynture 
in the Manors and Lands of Whi:/*antor, 
and Alexander her Son having on the 
Marriage with Elizabeth the Daughter of 
Sir B7efiam Kirkham , agreed to fetrle 
2501. per Annam Joynture on the faid 
Elizabeth ; bur being diſabled to do ir, by 
realon of Dame Anns Joynture, he being 
ſciled only of 120 /. per Anzum in Whit- 
land, and the Reverſion of 7artcombe, the 
faid Alexander agreed with the ſaid Dame . 
Am , That his Heirs, Executors, or Admi- 
niſtrators , ſhould pay yearly after his 
death, to Sir Humfry Lind and George 
Brett 2501. per Annum during the faid 
Dame Amns life, if the ſaid Elizabeth 
ſhould fo long live; and thereupon the 
faid Dame A4zn Joyned with the faid .4- 
kxander tin a Grant of a Rent-charge of 
2501. per Amnum out of Wiittanten - 
/ N l 
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the Joyture of E/zzabeth and Alexander, 
12 Jac. 1.demiſed Whitland and Tarkcombe 
to Lend and Brett the ſaid Truſtecs for an 
hundred years, to commence immediately 
after ſuch time as the Heirs, Executors or 
Adminiſtrators of Alexander ſhould fail 
ro pay the ſaid 2507. per Annum to the 
ſaid Truſtees during the life of the faid 
Elizabeth. 

That r5 Fac. 1. the ſaid Alexander died, 
and there being a failure of payment of 
the 2507. by the Children, Executors,Gec, 
of the faid Alexander, to the ſaid Elrze- 
beth, or to the Truſtees, for the uſe of the 
ſaid Dame Ann , the ſaid Dame 4» paid 
the ſame out of Hþit/axton, and thereby 
the faid Leaſe of 100 years of Whitland; 
and Tarkcombe did commence ; and there: 
upon ſhe entred, and received the Profits 
of Whitlands.and the ſaid Dame 4» paid 
wy 501. during the life of the ſaid Eliza 

eth. 

That the ſaid 4/exaxder leaving thre ff 
Children, viz. Robert, Mary and Ann wholly « 
unprovided for, and by Agreement the ſaid 
Dame £4» was to pay 80/.. per Junun 
for the {aid Childrens Maintenance, fromſl } 
the death of the ſaid E/zzabeth their Mol t 
ther; and thar the faid Dame 4x» and hafj 1 
Truſtees ſhould aflign the ſaid Leaſe off r 
100 years to the ſaid Childrea , when a} 
Age. a 


Reports in Chancery. 


That T7 Jac. I. the ſaid Leaſe was 
aſſigned to the Children, to commence 
from 1636. that the ſaid Dame An paid 
the ſaid 80 /. per Annum maintenance , 
which with 17 5a 7. ſhe had paid to the {aid 
Elizabeth , amounting to more than the 
Value of the faid Leaſe of WWhitlands , 
whercof ſhe received the Profits , till 
about. 1636. the ſaid Mary one of the 
Children being dead, and that the Defen- 
dant Ewens having married 4 the other 
Daughter, they and the ſaid Robert Brett 
the Son held the faid premilles. as Joynt- 
tenants by virtue of the ſaid Leaſe; bur 


the ſaid Robert Brett receiving more of the 


Profits than his ſhare; the Defendanr 
Pens and his Wife ſued out a Writ of 


Partition in 1654. a Moiety was delivered Paitirion: 


to the Defendant Fwens, and Judgment 
given, that the ſame ſhould be held in 
ſeveralty; and the Defendant Ewens , 
12 Car. 2. for 1324. Fine, and 20 /. per 


| Aunam, demiſed part thereof to the Defen-_ 


dant Nurſe , . who allighed to the Defen- 
dant Rutland. 

Thar the Plaintiff #/h:te inſiſting, That 
Robert Brett acknowledged a Judgment 
to Richard White in 1644. extended the 

fendants Moiety, ard brought an Ej &- 
ment, and got a Verdict by ſurprize fiace 
which the Defendant brought an Action, - 
and obtained a Verdi& , whereupon the 

KF 2 Plaintiff 


Reports in Chancery. 


Plaintiff exhibited this Bill, and hath 
ſtayed the Defendants by an Injundtien. 

To have an account of the. Profits 
received, and a Leaſe 12 Fac r. being- 
20 years ſince , is contrary to the Limita- | 
tions and Rules both at Law and E- 
quity. 

The Plaintiff inſiſts, He is now in the 
Place of the faid Robert, but in a better 
condition, his faid Judgment under which 
he claims being long ſince Extended in the 
life time of the ſaid Richard White and 
Robert Brett, . and before any Action 
brought , and if the ſaid Leaſe be fariC 
fied, the ſame ought to be ſer aſide : And 
to take off the Tength of Time inſiſts , 
Thar by a Decree made in the Court of 
Wards in 1649. the Defendants were to 
account with the faid Robert Brett, and 
the Plaintifls Father Richard White really 
lent the ſaid Mony for which the Judg- 
ment was got; and in £646. on Extent, 
had a Moiety of |Whi!lands delivered , 
and that notwithitanding the Leaſe ro the 
three Children, the Lady Ann had pol- 
ſeſſion of Hhitlands till 1637. 

' The Defenaants infift, Thar the Lady 
Arn _paid 17507. and 8o/. per Anmem, 
during the Minority of the Chiloren, 
which is more than the Value , ſo look'd 
on her ſelf an abſolute Owner , and dil- 


| Poleu of the ſaid Leate, whereof rhe laid 
Robert 
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Reports in Chancery. 


from ordinary Mortgages, the Leaſe 
being to commence after failure of Pay- 
ment by the Heirs, Executors or Admini- 
ſtrators of the ſaid Alexander , and there 
was no Proviſo therein, and that the ſaid 
Lady Aux in all probability hath paid 
many Hundreds of Pounds, and Elizabeth 
might have lived many years longer; and 
tho' the Lady Ann had paid treble the 
value, yet ſhe muſt have been contented 
with her Security , and the ſaid Robert 
Brett did not think the ſame worth Re- 
deeming ; and tho' the Reverſion in Fee 
was Extended in 1646; yet the {aid Ro- 
bert Brett and the Defendant Ewexs con- 
tinued poſſeſſion till Judgment on the 
Wric of Partition , and from thence till 
1662. which was 20 years aiter tac Plajn- 


Retert had a Moicty, and that this differs 


53 


Leaſe to 
commence 
after failure 


- of payment. 


tiffs Judgment, and the Lady Anz was to | 


continue poſſeſſion till che Children ar- 
tained 21 years of Age , which was in 
1636, when the ſaid demiſe to them m2de 
did commence. | 

This Caurt being aſliſted with the 
Judges, were of Opinion and deciared 
themſcives fully farisfied, That the Plain- 
tiff ought not to have any Relief again(t 
the Defendants, bur tht the Bill ought to 
be diſmiſſed , for that his Lordſhip doth 
take a difference betwixt the Leaſe which 
is ro cominence after failure of Payment, 
E 2 and 
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54 Reports in Chancery. 


Ditterenge and a Mortgage with a Condition ſubſe- 
+265 6 oF quent, and the rather in this caſe, for that 
the breach was in the failure of payment 


js to com- 


" animcl cfitr of 250 /. per Annum,which the ſaid Lady 


Fulure of Was thereby obliged to pay for a young 

Paymcnt, Life, and ſo might have been paid for 

and a Mort- many years, and. if it had been paid in 

+ 5d y the Caſualry for 20 years, the Heirs would 

 enmonr, DEVEL have redeemed ir, and therefore no 

me} Reaſon why the Plaintiff ſhould take 
advantage thereof; and -alſo the A 

mant betore mentioned , between the ſaid 

Dame An and. Xirkham weighed much in 

this Court , to which Agreement Rober t 

the Heir, by his Enjoying of the premiſles 

% {o aſſigned , together with the Defendant 

Fwens and his Wife, after he came of Age, 

coniented, and there was no diſturbance 

during the Tenancy in Common as to the 

Right,bur to as-perception of Profirs only, 

and the Heir permitting the: Defendant 

Ewens and his Wife to have Judgment on 

» the Writ of Partition was a Conſent - of 

the whole, and in this Conſent it 1s not 


T3 «.1 p 
1CUenprion q . 
iter along the Heir , bur a Stranger who ſeeks to 


ol redeem, and no man that puts himſelf 
| afrer io long a time into a condition to 
Plaintiff nor IEdEeM, ſhall have any Relief here ; and 
telicved vp- iT is the ſtronger againſt rhe Plaintiff, that 
on a Judg- no Conſideration is proved for the faid 
rant entred into 60 years ago,and no Conſideration proved. 


= 


Judgment, | 


Reports in C hancery. 


Judgment, which was entred into fo long 
ſince as the Year 1640, and after 60 
years, this Court will not relieve the 
Plaintiff, bur diſmiſs the Bill. 


Boulter contra Cheſter & aP, 22 Car. 2. 
to. 60. 

TT He. Queſtion being , Whether the 
Plaintiff Bowl/ter, who was a Surety 
for one Ree, ſhould pay any more than 
the Sum of 4o /. for which he was Bail 
for the Appearance of one Roger Ree at 
the Defendants: Suir, the Ac e:tam Bill be- 
ins only for 4o {. whenas the Defendant 
demands 55 /. for a years Rent for the 
premiſes, and 1 /. damages for want of 
Repair of the premilſes, beſides Coſts, 
and would fix the ſame on the Plaiaciffs 


the Bail; bur the main+Queſtion being, 


Whether the Bail ought ro anſwer or pay 
any more than what was exprelt in the 
Writ, which is 407. or whether he ought 
to anſwer or Pay whar might haye been 


55 


Bail. 


Bail to an- 


{wer no 
more than 
what 15 ex» 


recovered, in calc the ſaid Ree, for whom ,;.j i, the 
the Plainciff was Bail, had appearcd and --: ::;am 
2 


defended the Action. 

This Court conceived, that the Deſcn- 
dant Stretton ought to have no more than 
what was expreſſed in the Writ and 4c 
etians Bill,for which the Plaintiff was only 
bail,bur his Coſts in the ſame already raxed 
at Law and by the Maſter, and ordcred the 
lame accordingly. E 4 Floyer 


# 4-0 4.46 
4 28 GS a 20 any. * ” wy FOI 
—_ 


Reports in Chancery. 


Floyer contra Fedgingham, 2.1 Car.1. 
fo. 809. 


Hat no Copyholder ought ro be 

admirted to any Copyhold Eſtate 

Copyholder, by Letter of Attorney, ſor that he ought 

not ro be to doFealty at the time of his admitrance, 

admitted by which cannot be done by an Attorney ; 

ner of but ought ro be done in perſon, by reaſon 
Atromey- that no man can ſwear by Attorney. 


Z7unt contra Fones, 22 Car.2. 


 F 'HeBill is, That the Defendant Foes, 

who is the ſurviving Truſtee may 

Limication aflign and convey all his Intereſt and 
of a L-aſe, Eſtare in Brockley in Com Worceſter to the 
i: Plaintiff,che ſaid-Plaincift Intituling her ſelf 
thereto as Adminiſtratrix ro Edward Pal- 

mer ; the Plainriff ſerting forth by the Bill, 

That Edmund, late Biſhop of Warceſter,did 

by two Indentures of 3o & 31 Eli demile 

the premiſles to rhe late Queen and her 
Aſlignee,during the ſeveral Terms andRent 

therein expreſſed , that the ſeyeral Eſtates, 

Terms and Intereſts being come and yeſted 

jn the ſaid Edward Palmer for the Remain- 

der thereof ; he the ſaid Palmer by Deedia 

1652, in Conſideration of a Marriage theg 

ro be had between him and the Plaintiff 

ary, aligns the ſaid premiſles unto Gifes 

© 


ww 


Reports in Chancery. 


Palmer and the Defendant Joxes;and their 
Executors , for 'the reſidue ot the ſaid 
Terms upon Truſt ro permit Elizabeth 
Palmer , Mother of the ſaid Edward, to 
enjoy the ſaid 'premiſles for life , and then 
to the ſaid Edward for his life, and after 
their Lives, then to the Plaintiff Mary for 
her life, and after their deceaſes, then to 


| heirs Males of the Body of the ſaid Ed- 


ward Palmer and the Plaintiff Mary, and 
for default of ſuch Iſſue, rhen upon Truſt 
for the right Heirs of the ſaid Edward, to 
their own uſe, benefir, and diſpoſe, as by 


' the ſaid Deed, &c.* 


That the ſaid Edward and Elizabeth 
Palmer being dead, Letters of Adminiſtra- 
tion were- granted to the Plaintiff Mary, 
by virtue whereof ſhe is well Intituled to 
the faid premiſſes, and to the truſt and 
benefit thereof for the Remainders of the 
faid Terms to come, and that the Defen- 
dant ores, as the ſurviving Truſteeought 
ro afſtgnto the Plaintiff, and the Plaintiff 
inſiſts, that all the Remainders afcer her 


death are void in Law and Equity. 
The Defendant Foxes infiſts , That the 


Truſt extends to the Child or Children of 


the ſaid Edward Palmer, and the Defen- 


dant Elizabeth Palmer, an. Infant, being 


his Daughter ſhe may - queſtion him for 
the ſame, in caſe he ſhould Aſſien as afore- 
ſaid, and prays the Court will cake cars 

for 
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56 


Limitation 
of a Term 
in Truſt for 
heirs Miles, 
&c. void 1n 


Law. 
And the 


benefit of 
the T'ruit 
belongs to 
the Ex-cu- 
tor or Ad- 
miniitrator. 


Reports in Chancery. 


for the Infants. Burt the Plaintiff inſiſting, 
Thar both in the caſes of Executors and 
Adminiſtrators the Point hath been fre- 
quently Adjudged , and rhe Limitation to 
the heirs Male, or heir General , being a 
void Limitation in Law , where there is 
no Executor, the Truſt ſhall come to the 
Adminiſtrator. 

This Court declared, That both in Law 
and Equity the - benefir of the Truſt in 
tuch caſe doth bz:long ro the Executor or 
Adminiſtracor ; but the Plaintiff ZZunt 
having married the ſaid Plaintiff Mary, and 
claiming in right of her who is Admini: 
ſtratrix ro her former Husband Edward 
Palmer, the Court thought it hard, that 
by virtue of the ſaid Adminiſtration ſhe 
ſhould: carry away the Eſtate ro her {© 
cond Husband , and thereby ſtrip 'the 
Infant thereof, from whoſe Father the 
Eſtate firſt moved , and it not appearing 
that the Ecclefiaſtical Court , when they 
granted the Adminiſtration , rook any 
Conſideration for a diſtribution to be 
made for a proviſion for her-,” this Court 
would conſider of the Caſe, and alſo of 
the Limitation and Conſideration of the 
ſaid Deed, and deliver their Opinion. 
| This Court beins aſfliſted' with the 
Judges, ir appearing that the Intereſt and 
Eſtate of the Terms and the Truſt and 
Benefit thereof, is by the death of the faid 

Edward 
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Reports in Chancery, 52 


Edward Palmer and his Mother , come ta 
che Plaintiff Mary for her life, and there 
being bur 30 years of the faid Term to 
ro Mcome, and in regard the Eccleſiaſtical 

Court cannot make a diſtribution of rhe 
is Wl remainder of the Terms, not knowing but 
he Wl char the ſaid Mary may live till the Expi- 

cation thereof. 
Ww This Court directed the Defendant Foxes The Tru- 
in WW co aſſign and transfer the premiſſes and all ſtee decreed 
x ff his Intereſt therein, &c. in the ſaid Terms 2 abgn t9 
vt Wl co the Plaintiff, or ſuch as they ſhould = _ 
d I appoiar. An 


d DarreZ contra Whitchot, 20 Car. 3. 
| fo. 516. 


He Plaintiff had a Truſt in a Leaſe - Truft. 

of a Coal Farm by. Patent from the 
late King, which Leaſe was afterwards 
renewed by the King, and other Truftces 
named therein , and the Defendant being 
one of the Truſtees, inſiſts, he was a joynt 
Patentee for the valuable Conſideration of 
500d. Bur the Plaintiff inſiſts, The Deſen- 
dant comes in as the Plaintiffs Truſtee, 
and nor to be ſubject ro the fame Truſt in 
the New Leaſe, as he was under the Old 
Leaſe. 

But the Defendant inſiſts, The New 
Parent was to the New Truſtees for Scr- 
vice done by them to this King, and this 
, oo Defen- 


a G0 << 4UWUWQ O'a P Ao =m 


may 


15 


Reports in Chancery. 


Defendants 5007. and this Defendant was 
not * Truſtee for the Plaintiff , bur was in 
for his own uſe, which Patent rhis Defen- 
dant had pleaded, and was allowed. 
An Old Yet the Plaintiff inſiſted, There was a 
Truſt con- continued Truſt, and the Defendant and 
tinned upon the King declared, he had a reſpe@ for the 
a new Leale Old Tenants, and the Defendant coming 
=! 7 omg _ in under the Tenants Intereſts , ought to 
Re a be in Truſt for the Plaintiffs , and that 
exinft the Tho' there be no Tenant Righr againft the 
King. King; yet the King did conſider the Te 
* - nants, and that this Caſe is bur the ſame 
Mortgagee, with that where a Mortgage or Truſtee 
or Truſtee, renews a Church Leaſe , in which Caſes 
= ag 2 this Court had piven Relief. 
Leaſe ine  , This Court with the Judges declared 
Ceftay que Facir Opinion, That there was no ground 
Tru re- At all ro Relieve the Plaintiff, and fo dif- 
lieved. milled his Bill. 
8111 diſmiſt. 
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Epilcopus Sarum contra Noſworthy, 
23 Car. 2. fo. 720. 


PE ee ca li ot a nl a o- 
LOT - 
PLES x 


ln cas | = 
a 


His Caſe is rouching a Rent of 

67 /. per Annum re{erved on a Leaſe 

ot Lands made by Johxr late Biſhop of 
Exon to the Defendant, and the Plaintiff 
by his Bill fays, the Defendant never paid 
the ſaid Rent to the Plainriff, nor any part 
thereot during all the time he was Biſhop 
of Exon, which was for 6 years, whereby 
a 


OE Sham er ron A. 
* 
rows eetremctiong 
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Reports in Chancery. 


4 orcat Arrear is incurrd and due to the 
Plaintiff from the Defendant, for which 
=n. & the Plaintiff (ceks Relief. x 

The Defendant inſiſts, That he directly 
s 2 tendered the faid Rent to the Biſhop, white 
and MW he was Biſhop of Exox,; bur he refuſed the 
the & ſame, having an intention to impeach the 
ing I faid Defendants Eſtate ; and now the 
- to M Plaintiff is Tranſlared'to another See, and 
hat MW fo he ought nor in Law or Equity to de- 


the W mand the faid Arrears, but ought co be. 


Te 8 debarred from receiving the ſame by his 
me 8 refuſal, as aforeſaid. 
ce B His Lordſhip was clear of Opinion , 
ſes MN that by Law the Plaintiff could nor reco- 
ver the ſaid Arrears, but how far the 
ed I Plaintiff was relievable in Equicy was the 
nd queſtion, and his Lordſhip ordered Prefi- 
if. MW dents to be produced , where there hath 
been a Juſt duty , but no Legal remedy, 
and ordered a Caſe to be ſtated. 


It appearing that the Plaintiff, while he Upon refuſal 
was Biſhop of Exon, would not accept to accept of 
the ſaid Rent , his Lordſhip, with Judges Rent, no 

of Þ afliſting him, were clear of Opinion, Thar Reli&t in 


» 


ſe I there was no ground in Equity to give 
f - Plaintiff any Reiief, and diſmiſt the 
F TIA : | 


Batthrop 


Equity for 
the Arrears, 


4M 


Aſt. | 


Equity of 
Redemp- 


tion. 


Aﬀets. 


Reports in Chancety. 


1 =” 
Barthrop contra Weſt, 23 Car. 2. 
fo. 744- 


He Plaintifls Suit is to have the 
benefit and equity of Redemption 
of Leaſes mortgaged , and other Truſt 
Eſtates, made liable for the payment of 
his debt, being on Judgment for 2000 /. 
and to have a voluntary Decd of Truſt 
ſer aſide, as againſt the Plaintiff. 
This Court deoreed the Plaintift to 
have the Equity of Redemption to be 


liable, and as Aſſers to fatisfie his ſaid debr 


of 2000 /. and ſer aſide the faid yoluntary 
deed of Truſt , and all Truſt Eſtate and 
Surplus thereof after preceding debts 
paid,to be Aſſers in Equity for the payment 
of the Plaintiff: Ec 


Eooker contra Arthur, 23 Car. 5, 
fo. 523. 


He Deſendant having recovered dam- 

ages for breach of a Covenant in 

a Leaſe, at Law, bur the Plainciff inſiſts, 
That there is nor ſo much damages due, 
as the Defendant hath ſworn in his An- 
{wer , therefore the Plaintiff hopes this 
Court will reimburſe him what is overpaid 
ro the Deſcendant. _ 
This 


a - ot 


—_ X ——_ 


Reports in C hancery. 


This Court declared they would not The Court 


try nor aſcertain the damages in this Cour, *! Song. 
W111 NO 


try or aſcer- 

tain dama- 

; ges recove- 
Domina emp contra Kemp, 23 Car.2, rod at Law: 


bur ordered the parties to Law on the 
Covenant. 


This is on a Caſe ſtated, (wiz.) 


rween Sir Robert Kemp and Thomas 
Steward, the Plaintiffs Farher upon the 
Marriage of Sir Robert with the Plaintiff ; 
it was agreed 5007. Marriage portion , 
ſhould be paid unto Sir Robert or his Exc- 
eutors,” and in conſideration thereof, rhe 
{aid Sir Robert ſhould ſettle a Joynture of 
200 l. per Aunum on the Plaintiff his wife, 
and if the ſaid Sir Robert ſhould dye be- 
fore Tuch Joyncure ſertled, then he was to. 
have Lands chargeable with the Plaintiff 
Dower , which ſhould fully recompence 
the 200 7. and that Sir Robert by his laſt 
Will deviſed to the Plaintiff, a Rent- 
charge of 2007. for her life, to be ifſued 
out of the Mannor of Spenſball and 
Lands thereto belonging, and of certain 
Farms called Lininlts and Mortimore , and 
Ravels, and the Frywoods, in full! fatif(- 
faction of the ſaid Articles, and all Dower 
claimable by the Plaintiff, andalſo deviſed 
the aid Farms unto the Defendant =_ 
Us 


Hat upon Articles of Agreement be- Devile. 
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Reports in Chancery. 


his Grandchild; To have and to hold 
immediately after the death of the Plain: 


riff his Wife, and by a ſubſequent Clauſe 


in the Will, he deviſed all the Lands (nor 

therein before diſpoſed of.) to the Defen- 

dant Thomas Kemp, the Father for liſe, Re- 

mainder to Thomas his Son for life, with 

\ remainder over; and alſo gave the Plain- 

tiff his Coach, Horſes, Plate and Jewels, 

Grc. and one Third paxt of his clear Pcr- 

ſonal Eſtate : And the Plaintift conceived, 

that ſhe ought by the Will to have both 

| the Rent-charge and the Farms for her 

; l _ life by the atoreſaid deviſe , viz. where 

ka > 1. the ſame are deviſed ro the Defendant 

of Joynture, Mary , To have and to hold after tlit 

and by the Plaincifts death, ſo to have the ſame by 

ſame Will the ſaid implicit Deviſe , without Extin- 

an implicit guiſhmenr of the ſaid Renr-charge is the 
Deviſe of Pſaintiffs ſuit. 

—_ This Court declared, they ſaw noCaulſe 

Decreed ſhe £0 decree borh the Rent charge. of 200 /. 

ſhall have P&r Anmm, and the Farms aforeſaid , ro 

only the the Plaintiff, bur the Rent charge of 200'/. 


200]. per per Amun to the Plaintiff only. 
Annum, | 


Boucher 


Reports in Chantery, 


Boacher contra Antram, 23 Car. 2. 
fo.(97.) 


He Bill is, That Alice Lowman the 
| Plaintiff MXartherines late Mother , 
did in Decemb. 1669. by Will give and 
diſpoſe unto the Plaintiff Xatherine a Le- 
pacy of 1607. and made the Plaintiff, who 
married another of the Daughters, Execu- 
cor. 


The Defendant infiſts, That the Teſta-. 


trix made her Will in theſe words , viz. 
1tem, | give unto my Daughter MFathe- 
rine Boacher the ſum of 160 /. for her 
to have the uſe of it during her life , and 
her Child or Children to have ir after her 
deceaſe ; bur if. ſhe happens to dye, leav- 
ing no Child ſurviving her, I Will thar 
the ſaid 1607. ſhall be ro and for the ſolc 
benefit and uſe of my Daughter Elizabeth 
Antram and her Children, which Elizabeth 
is the Defendants Wife; and the Defen- 
dant is willing to pay the faid x60 /7. 
to the Plaintiffs, or cither of them, he 
being ſecured againſt the title and claim 
of the ſurviving Child or Children of the 
Plaintiff Xatherine, and if ſhe ſhould die 
leaving no Child or Children behind her, 
then againſt tlie Tirle of ſaid Elizaberh 
and her Children. : 

_ EF This 


Will. 
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66 Reports in C hncery. 


Perforal This Court decreed the Defendant to 
IT devi- pay unto the Plaintiff 160 /. with full 
Pi = ap Intereſt ; bur as to the Clauſe on the Will 
after to her Which direQs, Thar for want of Iſſue by 
Children ; the Plaintiff Katherine , the faid 160 /. 
and if they after her deceaſe ſhall be ro and for the 
have no benefir and behoof of the Defendants 
/ Hive, the Wife and her Children. 
Remainder Hjs Lordfhip declared, 'it being a Per- 
over, iSa <© 2 | a. OE 
void Deviſe {0nalty, is in the nature of a Perperuity 
25 to the and ſo a void deviſe, and therefore the 
Remainder. Defendant , nor his Wife and Children, 
ought to have any benefit thereby , but 
be debarred from the ſame, and thar the 
{faid 160 /.. ought to be abſolutely veſted 
in, and come unto the Child or Children 
of the Plaintiff XKatherzme, and decreed the 


ſame accordingly. 


Chambers contra Greenhill, 2.4 Car. 2. | 
t0.288. 


Bill of Re- Bill of Review broughr by the 
view, be. Plainriff,coReverſe the Decree 'in 
= oe this Cauſe, the Plaintiff. would now Exa- 
alnt:it Can , 
now prove Mine to A marrer of Tender and Refuſal, 
2 Tender which he could not -prove before - the 
and Refuſal, Hearing , but ſince the Decree figned and 
which he jnrolled he can prove it. 
could not The Court ordered Preſidents to be 
== ſearched, which being produced by the 
mew Phintiff, his Lordſhip declared rhe faid 
Preſt; 
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Reports in Chancery. 67 


Preſidents ſeemed of no weight to the 
Plaintiffs purpoſe, and diſmiſſed the Bill 
of Review. 


Croſier contra Wiſter, 24 Car. 2. 
fo. 688. 


ought not to have brought a Bill of ©": 
Reviver in this Caſe, bur to have taken 

out a Subpena in the nature of a Scire 
facias to revive the Decrce, the ſame bein 

figned and inrolled in rhe life time * 


the Plaintiffs Teſtator ; therefore the De- 0 


fendant demurs to the ſaid Bill. 
The Plaintiff inſiſts, It is at the Plain- 
tids eletion to revive. the ſaid Decree 


' inrolled; and to have Execution thereof 


by Bill or S«bpzza in the nature of a 
Scire fac': And as this Caſe is, the whole - 
Proceedings could not be revived by Sub- Revivor by 
pena, in-regard ſeveral Proceedings have Bill, or by 
been relating to Coſts ſince the ee, Scire fac s 
which proceedings can be only revived = 
Bill, and therefore the moſt proper courſe 
was, to revive all things by Bill. 

This Court held the cid Bill ro be well 
brought, and held the Demurrer inſuffici- 
£1lt, | 2 


O 
\d 


F 2 Stoek 


He Defendant inſiſts, The Plaintiff Bill of Re- 
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Reports in Chancery. 


Stoe/ contra Botelar, 24 Car. 2. 


fo. 390. 
_— Hat a Writ of Supplicavit of the 
#2 15g Peace, iſſued againſt Sir Oliver Bo- 


on Petition, ns / 4 
and not on fe/ar, upon a Petition and Articles exhi- 


Motion nor bired by the ſaid Stoed. 

any Indorſe, The Defendant inſiſts, The faid Writ 

ment on the iſſuing on Petition , and not on a Motion 

back there- j1 Court, nor any Indorſement made on 

»&F4 * the back of the Writ, as by the form of 

7” the Stature is required , and bur three of 
the ſaid Articles are {worn to by the Ar- 
riculate, fo it is irregular. 

This Court on reading Preſidents, not- 

withſtanding the Objections aforeſaid of 
Botelar, was fully farisfied , that the Sup- 
_ was well granted and warrant- 
cd. | 


Monnins contra Dom'-Monnins, 24 Car. 2, 
» £2.85. (178.) 


7 EEE ILL is to have the Defendant to 
a Bill for diſccyer , whether ſhe be married 
diſcovery, fince the de: th of Sir Edmond Monnins her 
whether the late Husband : The Deteadant demurred, 
Defendant for that in caſe ſhe was married ſince the 
be married 
or not,g00d; for that if ſhe be married it would be a forfeiture 
of herEſtate, and the Bill diiniſt. 

death 


Reports in Chancery. 


\ death of her ſaid Husband, the ſame 
amounts to a forfeiture of her Eſtate and 
Intereſt in ſeveral goods and things, de- 
viſed to her by the Will of her faid Hu: 
band, to be held and enjoyed by her 
during ſtach time as ſhe ſhould continue 
her Widowhood , and ſo ought not to 


diſcover as aforeſaid. 
This Court held the Demurrer good, bo 
unleſs the Plaintiff produced Preſidents, b 


which the Plaintiff could not ; ſo the Bill 
waT diſmiſſed with Coſts. 


Warren contra Johnſon , 24 Car. 2. 


fo. 543- = a 


Hat Mary Warren, the Plaintifls Mony in 
: Grandmother , put 60 /. into the Trult for 
Detendants hands in truſt, - for the benefit _ o_ 5 
of the Children of Mark Warrex her Son, "wp Fe "my 
who at that time had but three Children, ;,, .« bc- 
whereof the Plaintiff was one; but now nefit only 
hath ſix Children. of the Chil- 
| This Court is of Opinion , That the dren that he 
faid 601. belonged only to the Children th<n-bad, 
of the ſaid Mark Warren, which he had 277 "or _ 
by. his then Wife at the time when the. 
ſaid Mony was given,and decreed the ſame 
accordingly. 
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| Reports in Chancery. 


Wap contra Dominam ZZewett, 24 Car.t. 


fo. 218. 
Legacies He Plaintiffs Henry and John Waltop 
Bal __ T ſeek Relief for 400-1. VIZ. 200 dl. 


Codicil, and apiece Legacy, given them by the Will and 
are diltinct Codicil of the Lady Crofts. 
not one and, The Caſe is, That the Lady Crofts by 
the ſame. her Will gave the Plaintiffs xoo 7. apiece, 
and afterwards by a Codicil annexed to 
her Will gave the Plaintiffs 100 /. a- 
—_—-: OE: 
The Queſtion is,Whether the ſaid Legacies 
{o given be one and the fame , or diſtin 
and ſeveral Legacies,or what her Intention 
| was in reference to the fame,and deſirethe 
Judgment of the Court therein. | 
This Court, with the Judges, on Read- 
ing the faid Will and Codicil were of Opi- 
nion, and ſatisfied, That the ſaid Legacies 
in the ſaid Will and Codicil mentioned 
arc not one and the ſame , bur diſtin& 
and feveral Lepacies of 200 7. and de- 
creed the Defendants to pay rhe faid 
Plaintiffs 40 /. LG gr 


Thorae 


Reports in Chancery. 


7 horne contra Newman, 2.4 Car.2, {0.{371.) ' 


& 24Car. 2. 0.8. 


TJ Hat Nichs/as Burxel, Father of the D<cd of Re*- 
Detcndant Margaret Newman being Y%Xione 


ſciled of rhe premiſſes in 1652. demiled: 
the ſame to Elizaberb Stone for 99 years 
at a Pepper-Corn, with a Prov:/o to be 
void on payment of 59o /. and the ſaid 
Elizabeth died and made Elizabeth Wheat 
her Executrix, and 7homas Baker marrying 
the Defendant Margaret Newman in No- 
wember 1657. Elizabeth Wheat and the 
faid Nicholas 'Burnel Afſigning the pre- 
miſſes to Thomas Baker , and the faid Ba- 
ker for-500 {; borrowed of the Plaintiff, 
Aſlizned to one Minterne in Truſt for the 
Plaintiff in 1659 y and Baker failing in 
payment contracted with the: Plaintiff for 
7701. more, that he would give his In- 
tereſt in the premiſles ablolutely, withour 
any power of redemption, and Bater and 
Minterne did joyn accordingly in 1660. 
And the Plaiatift inſiſts, Thar the De- 
{endant claims the premiſles by a Dzed 
dared the 19th of 4uguſti659.whereby it is 
pretended , Thar by Indenture made be- 
tween theſaid Old Burze/ of the one parr, 
and 7Thomas Lewis and Bartholomew Pic- 
kering of the other part, the-{aid Burne/ 
in Conſideration of the Natural Jove and 
be .F 4 aftcction 


71 


x. 
434 
wn 


Term 
drowning 
in a Free- 


hold. 


Reports in Chancery. 
affetion to the ſaid Margaret, and for 


the ſerling and confirming of the premiſſes 


for the uſes therein, and for 5 s. Cove- 
nanted to ſtand ſeized of rhe premilſles 
to himſelf for life , Remainder to the 
Defendant Margaret for life , then to the 
Wife of the ſaid 7homas Baker,Remainder 
to the Heirs of her Body, with Remainders 
over, and the ſaid Burne/ dying in 165g. 
the premiſles then veſted in Margarez,and 
that Baker in her Right became ſeiſed of 
tne Freehold thereof, and that thereby the 
Remainder of the ſaid term 'of 99 years 
was drowned , and ſo the Aſſignment to 
Minterne, and the Aſſignment by Baker 
and Minterne to the Plaintiff was void, 
and ſo the Plaintiff a purchaſer for 1300 /. 
like to be defeated. —- 
And the Plaintift further inſiſts, That 
if the ſaid Deed were ever ſealed , it is 
with a Provzſo of Revocation, to be void 
on payment or tender of 12 d. to Lews ar 
Pickering, oreither of them in the Middle- 
Temple-Haf, and that Burnel{ did tender 
r2 4. to Lewis with intention 'to make 
void the ſaid Deed, and declared fo to 
Lewss, that ſhe did revoke the ſaid Deed, 
and pulled the Seal off from it, and that 
a Memorandum was Indorſed on the back- 
fide of the Deed, That there was 22 Ofos. 
1659, 12 d. tendered to Lewis to revoke 
the faid Need ; bur the Defehdants 'pre- 
EI - rend, 


Reports in Chancery. 


tend, becauſe the 12 d. was not tendered 
in the Middle-Temple-Hall , therefore the 
Revocation was not legal, and fo the faid 
Deed ſtill in force, and the Plaintiffs 
Eſtate drowned. | = 

The Defendants admit the Caſe to be 
as aforeſaid, bur inſiſt, That the ſaid Deed 
19 Aug. 1659. was intended for a Settle- 


ment on the Defendant Margaret, for a. 


proviſion for her after the death of the 
ſaid Baker her Husband , he having ner 
made any Joynture , and thar the ſaid 
Defendants claim the premiſſes by the 
faid Deed , whereby immediately upon 
the death of Burne//, the Freehold of the 
Premiſſes veſted in Baker in right of the 
ſaid Margaret his Wife , and ſothe Plain- 
riffs Eſtate was drowned, and that Baker 
was not by intention of the ſaid Deed, to 


ſell away the premiſſes for any longer time: 


than his own life without the ſaid Margarets 
Conſent, and Joyning with him in a Fine 
thereof. | 

' And the Defendants further inſiſt, Thac 


the 12 d4.ought to have been tendred in the 


Middle-Temple Hall, elſe the Deed muſt 
be in force; and if any Memorandum or 
Declaration were made, as aforeſaid, the 
ſame was done our of deſign only, to 
have the ſaid Baker make the ſaid Marga- 
ret a Joynture. _ 
TE 6 'n 


ae - 


Reports in Chancery. 


But the Plaintiff inſiſts, That he ought 
co hold the ſaid premiſſes for the refidue 
of the ſaid term for 99 years againſt the 
ſaid Deed. Py”. 

Do Courr was fatisfied , That the 
| Plaintiff ought in Equity to enjoy the 
pany premiſes againſt the Defendants, and thar 

vokarn o the ſaid Deed ought to be fer afide , as 


aide again 


a purchaſer, ®22inſt the Plaintiff; bur the Defendants | 


are to redeem. +: - SN 
Conveyance. The Bill beipg to {er aſide a pretended 
with power 'voſuntary Conveyance ſcton foot by the 
of Revoca- Defendant,” which Decd-is with power of 
PP 9" P*7” Revocation upon the tender of-12: 4. and 
T7. £1 the 12d. was tendered accordingly with 
a place, Intent to revoke the faid Deed, and the 
12 d, was ſaid Deed is accordingly Cancelled ; bur 
tendered at the Defendants, in reſpect the 12 4. was 
another not tendered at the place appointed , fer 
place, with rhe faid Deed up at Common Law, and 
_ _ upon a Trial at Law,withour any deience 
—oke be Inade by the Plaintiff, rhe Defendants 
Deed. were Nonſuited , and the Plainciff being 
| a purchaſer of the premiſſes , firſt by 
J Mortgage - for 500 / and afterwards by 
abſolute Aſtignment for 7707. more. 
-» The Lord Keeper, upon reading the 
ſaid Cancelled Deed, ſaw no cauſe to alter 
the Maſter of the Rolls his Decree afore- 


{aid, but ordered the ſame to ſtand Con- 


firmed. | 
WW - Comes 
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Reports in Chancery. 


Comes Szerling contra  Levingſton , 
24 Car.2. f0.113, & 432. 


Hart Sir Peter Yaniore the Elder be- 
& ing ſciſed in Fee of the Lands, by 
Deed Covenanted to ſtand: ſeiſed thereof 
to ſeveral uſes, under which all parties to 


| the Suit claim ſeveral parts of the pre- 


miſſes; and here being aProviſo in the {aid 
Deed, That if: young Sir Peter Yanlore, or 
the Iſſue (whoſe Ifues. and Heir the now 


Plaintifis are) ſhould attempt: to impeach | 


rhe {aid Sertlement , thar then the uſes to 
him and them limited by the: ſaid Deed 
ſhould be void, and that by the death of 
ſeveral perſons, ſeveral parrs of the pre- 
miſs: were accrued to the faid Plaintiffs, 
but thar by reaſon of rhe ſaid Proviſo 
and ſeyeral Ambiguities in the faid Deed, 
it was doubtful to what parrs the Plaincifis, 


ION * age Settlement 
the Heirs'general, were intitied unto, ſo to. », 


be protected againſt the ſaid Proviſo, and .,;7 not to 
to have the partition of the Lands is the artempr the 
Bill. |  1mpeach- 
His Lordſhip declared , it was moſt fir ment of it. 
that a Trial at Law be had :touching the C217 dire 
Plaintiffs Right and Title , and that ſuch <9 Til 


Action to be brought ſhall not be taken rg _ 


or conſtrued a breach of the Proviſeafore- Trial ſhould - 


faid, or forfeiture of the Plaintiffs Right ve no for- 
and Title to the premiſlcs. ; teiture. 
| | Smith 
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Reports in Chancery. 


Smith contra Saffett , 24 Car, 2. 
fo. 382. 


T'Hc Bill is to have an Iflue directed by 
| this Court, to try whether the Fincs 
of the Copyholders , 'due to the Lord 
of the Mannor, were certain or arbi- 


trary. 

Fines of The Defendant inſiſted, iThat there had 
Copyholder, been ſeveral Trials already, and Verdis 
whether have paſiced for a Fine certain, and particu- 
certain or Jarly , one in Extment before Mr. Juſtice 
Ur2Y; 1indham , and another before the Lord 
been ery Chief Juſtice Zales upon a Special Iſſue, 
at Law,the direed our of the Exchequer , Whether 
Court the Fines were certain art $7. an Acre, 
would not and 8 d. a Cottage, or not? And a Ver- 
relieve the dic paſſed on both Trials for a Fine cer- 
Plaintiff, tin. | = | 

—_—_ This Court declared , They could -not 
EE.” relieve the Plaintiff in Equity, other than 
of Wit- for the preſervation of Teſtimony,and dil- 
neſles. miſſed the Plaintiffs Bill. 
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Reports in Chancery. 


Lewis contra Lewis & af, 24 Car.2. 
0.664. | 
This is on a Caſe ſtated, viz. 
Hat the Lord S:. John and his Truſtees 
demiſed a Leaſe on the premiſſes for 
99 years, unto the Defendant 7urxer, if 
the Plaintiff Alice , then Wife of Dr. W:/- 


liam Lewis, and Theodore Lewis Son of 


the ſaid Dr. Lewis , and one Feilder, or 
either of them ſhould ſo long live. That 
this Leaſe. was made at the nomination 
of, and in Truſt for the faid Dr.Lewszs : 
Thar after in July 1666.the Door made 
his Will, and as to the premiſſes deviſed 
them to the ſaid Alice for life , and after 
her dearth then to the ſaid Theodore Lewis, 
co be diſpoſed of as the ſaid Door ſhall 
appoint them by his Will in writing or 
Deed, and of his Will made the ſaid Alice 
his Executrix : That in March 1667. by a 
Declaration in writing , to which the ſaid 
Doctor and the Defendant Zurner are 
parties, and executed by them both, the 
Truſt of the premiſſes was thus declared, 
viz. for the ſaid Door for life,afterwards 
for ſuch perſon or perſons as the ſaid Do- 
Qor by his Will or Deed ſhould appoint, 
and in default then for the Executors or 
Adminiſtrators of the ſaid Doctor : Thar 
in Faly 1667. the Doftor died without 
making any other Will or Deed, or other 
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[70 Reports in Chancery. 


Appointmen, for the. diſpofing of the-pre-gl 
miſſes: That Alice, by virtue of the {aid 
Will and Deed , entred and poſſeſſed the 


premiſſes : That is appears alſo in the 


Parol De- Caſe, ſome Proof was offered touching a 


claration of Parol Declaration of the ſaid Dr. Lewis 
ones Intent, his Intention , that the Son Theodore 
not good fhonld have the benefir of rhe ſaid Leaſe; 


againſt 2 hyr .chat being by Parol againſt a Decla- | 


| 4/1 IMY ration in writing , the conceived it 
2" not material in the Caſe; and that it 1s 
alſo in the Caſe, that rhe faid Zheodore 
claimeth fo much of the term as ſhould 
be behind at the death of 'the ſaid Atzce, 
and that the faid 4%ce claims rhe whole 
term, as Executrix to the ſaid Dr, Lemwzs. 


The. Court ar the firſt Hearing was 


| aſlifted wich rhe Mr. Juſtice 4#ky»s, who 
Truſt of a inclined ro be of Opinion for the ſaid 
wn _ Theodore , and that the aid Defendant 
to 7 FO Turner, the Truſtee, ought to execute the 
tn be Ciſpo- Truit for him : Bur his Lordſhip differing 
ſod of as the in Opinion, and having ſince adviſed 
Teſtaror upon the Caſe with Mr. Juſtice Windham, 
ſhould ap- and ſeveral other of the Judges,'who were 
point by his a[|clear of Opinion, That according to the 
hg | Declaration in writing, the Plaintiff A4lzce, 
He ite [of , the Execurtrix, is well intituled to the bene- 


Wrizng, firof the ſaid Leaſe. 


and declares it to himſelf for life , and after to-ſuch perſons as 
he ſhould by Will or Deed appoint,and'for defaulr of thar,to his 
Executors , and made no ether Will or Decdythe Exccutor ſhall 


have it. | This 


—” 


Reports in Chancery: 


. This Court therefore doch decree, That 
*7urner the Truſtce do execute the truſt, 
and convey and aflign the ſaid Leaſe, and 
the remainder of the term therein, to 
che Plaintiff 4/ice or whom ſhe ſhall ap- 
's |. point. | 


3 Lance contra Norman, 24 Car. 2. 


- | _ 10.233. 


19 


the day before the Martiage of zance. 


c | 
S He Plaintiff Lance his IJnic 1s, that Recogni- 
| 


the Plaintiffand his Wife, the ſaid Plain- 

, | riffs Wife was perſwaded to enter into a 

* | Recognizance of 2000/7. without defe- 
Zance to the Defendant Norman, being 
the Plaintiffs Wives Brother, to which the 
Plaintiff was not privy or conſented, which 
Recognizance the Plaintiff ſeeks to have 
{cr aſide and yacared. 

The Defendant Norman inſiſts, That 
the Plaintiff was Suiter to his Siſter de- 
ſigning co gain her Eſtate, but ſhe nor 
likely to have Childien, intended the ſaid 
Defendant Norman part of 'her Eſtate ; 


and upon that account paye the ſaid Re- 


cognizance, and at that time the ſaid Nor- 
manu Was in the Country, and no ways 
knowing of it, nor had contrivance in ir, 
bur the ſaid Plaintiff proying unkind to 
his Wife, and rurned her out of doors, 
and parted with her , not making any 
provi- 
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A Recogni- 
Zanceentred 
into by the 
Wife the 
day before 
Marriage,ſet 
a {ide and a 


perperual 
injunction. 


Reports in Chancery. 


proviſion for her; This Defendant hath 
pur the ſame in Suir. | 

The Plaintiff inſiſted, that his ſaid Wife 
voluntarily abſented from him, and rook 
and conveyed awaypreat part of his Eſtate, 
and hath acted as a molt infolent and un- 
dutiful Wife, and entred into the ſaid Re- 
cognizance without his privity.. 

This Court being aſſiſted with the 
Judges was fatisfied, that the ſaid Recog- 
nizancs was centred into the yery day be- 
fore Marriage without defezance- or the 
Plaintiffs privity, whereby to defraud the 


Plaintiff, and one witneſs only depoſed 


the Plaintiffs conſent ro the drawing the 
ſaid Recognizance, who hath an Aflign- 
ment of the ſame to himſelf. 

The Court decreed the ſaid Recogni- 
Zance to be ſer a ſide, and vacated on the 
Record thereot,and a- perpetual injunQion 
is granted againſt it, and this Court pro- 
poſed on the ſaid Plaintifis Wives return- 
ing back all the Eitate which ſhe rook and 
conveyed away, that the Plaintiff do al 
low her 204. per Annum, which was con- 
ſented to by the Plaintiff, for her ſeparate 
maintainance. 


Zowartl 
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Reports in Chancery. 


Eioward & ©xor contra Elooker, 2 Car. 2. 
"MT; 


fore het - Marriage with the Plaintiff Sir 
Philep Howard, \and that thie Plaintiff Sir 
Philip, in right” of his ſaid Wife rhight 
have all her benefir and intereſt iri'or ro 
the Eſtate of Sir Fohn Baker her former 
Husband, and receive the Rents and pro- 
firs of the premiſſes. 
The Cafe beirig, that Sir John Bake 
the Fatlier beinf ſeized in Fee of Lands 
by two Deeds Tripartite of Leaſe and Re- 
leaſe made between himſelf of the one 
part, Sir Robert Newton deceaſed of the 
ſecond, and Sir John Baker the Son and 
Dame E/:z. the Plaintiff, and ſole Daugh- 
ter of Sir Robert Newton of the third part, 
in &bnſidetation of a Marriage between 
the Plaintiff Dame Fiz. and Sir John Ba- 
ker rhe Son, and 4000 /. portion, convey- 
ed the ſame to Sir Robert Newton and his 
Heirs, part .of which Lands were fot-tlic 
ſaid Dame Zliz. Joynture ; and Sit John 
Baker the Father, and -Dame Mary his 
Wife being dead, Sir Joh» the Son ſold 
part of the premiſſes for payment of 
debts, part whereof was the Joynture of 


Dame Eiz. and in conſideration of thi 


ſaid 


"11! is to ſer aſide a Deed made by pr:ndulent 
- 3B the Plaintiff £/2. in Feb. 1666. be- Deed. 
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Reports in Chancery. 


ſaid Dame Flizabeth joyning in ſuch falc, 
and parting with her Joyature , Sir Fohyx 
her Husband in lieu thereof, and of 1500 /. 
to be paid ro Dame El/:zzabeth for a Joyn- 
- ture-houſe, limitted the premiiles unfold 


[|| fendants for 400 years -upon Truit, by 
il Sale thereof-to 'pay. the ſaid Dame Elzza- 


the reſidue of the ſaid premiſſes remain- 
ing unfold to Dame £1;zabeth during her 
life, and after to wait on the Inheritance. 
And in 1658 the Inheritance was convey- 
ed to Sir Robert Newton and. his Heirs, 
and he by Will deviſed the ſame to the ſaid 
Dame El;zabeth for life, Remainder to the 
firſt Son of the Plaintiff Sir Phi/ip and 
Dame E:zabeth ; io the Plaintifi being in- 
tituled to the 1500/7. and the term of 400 
years after the Truſts performed, and (o 
_ FRY ought in right of the ſaid Dame £#/:2a- 
1" beth his Lady,to continue in the poſſeſſion 

i _ of the, premilles, and receive the Rents 
and profits thereof, which the Defendants 
refuſed to do, pretending the term of 400 
years 1s limited. to 'them upon other 
Truſts, and in particular that the Plaintiff 
Dame £Z1izabert before her Marriage to 
the Plaintiff Sir Philip, by her Decd of 
the 9th of February 1666, Alligned to the 
Defzndants all monies then due; or to be 


| : g pPay® 


to the faid Dame Elizabeth and the De- 


beth the faid 1500 7. and alſo the Rents. 
and profits of the whole until Sale, and 
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Reports in C hancery. 
payable to her by vertue of the Deed in 
Truſt for her benefit, and to be ar her diſ: 


poſing during the Joynt lives of her and . 
the ſaid Sir Philip , whether ſhe Married 


or continued Sole, .and that ſhe thould 
have power by wtiting under her Hatid 
and Seal to diſpoſe thereof, for the bene- 
fit of her Daughter by her former Huſ- 
band, and that ſhe hath diſpoſed thereof 
accordingly, which ſaid Deed the Plaintiff 
inſiſts is fraudulent or with power of revo- 


cation, and never mentioned to Sir Phil- 


tip, and that Sir Philip after his Marri- 
age: ſctled 500 7. per Amum, on the faid 
Dame Elizabeth for a Joynture, which he 
would not have done, if he had known 
or underſtood the ſaid Dame Elizabeth 


- had made. fuch Deed or diſpoſition as a- 
foreſaid of her former Husbands Eſtate ; - 


and ſincetheir Marriage ſhe deſired leave 
of Sir Philip that ſhe might receive the 
Rents and profits of the ſaid Lands of her 
former Husband without mentioning the 
faj& Dced, and therefore the fame ought 
The Defendants do inſiſt, the ſaid Dame 
Elizabeth before her Marriage with the ſaid 
Philip: did declate to him-that who ever 
did Marry her ſhould have no benefir of 
any Eſtace that ſhe had by her former Hus- 
band,' agd that Sir Phi/zp did agree to 
bar hi thereof, and take no benefic 
G 4 thereby 
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Reports in Chancery. 


thereby, and that Sir Robert Newton look- 

A Widow ing upon the Eſtate as ferled on his Grand- 

| makes 2 children as aforeſaid, and had piyen his 
IT oo perſonal Eſtate and 700 /. per Amum to 
| "4 Eftare the Plaintiffs and their Sons, and the ſaid 
and marries, Sir Philip in all the life time of rhe ſaid 
the ſecong Sir Robert Newton never pretended right 
Husband to the. ſaid Eſtate, or intermedled there- 
not privy with, that there is no reaſon to ſer a'ſide 
| to it ; the the ſaid Deed of the 9th of Feb. afore- 
£13488 Deed ſer a- laid. —_ | | 
* —— 3 This Court being aſſiſted with the 
Husband to Judges on reading the ſaid Deed , it not 
enjoy the appearing unto this Court that the ſaid. 
| Eftate. Sir Philip had any notice of the ſaid Deed 
| 9th of Feb. 1666: till after the death of 
| the ſaid Sir Robert Newton , which was 
ſeveral years after the Marriage, nor was 

l privy or conſented to rhe making of any 
! ſuch Deed; but haveing intimation that 
| Dame Flizabeth intended to diſpoſe of 


li | her interefft in her former Husbands Eſtare, 

% from ſuch Husband as the ſhould Marry, 
ike broka off the treaty of Marriage, which 

was afterwards brought on again by ſome 

Friends' of the ſaid Dame Elizabeth, and 

that the ſaid Sir Philip was induced to 

Marry the faid Dame Elizabeth, upon the 
tt ' hopes and confidence of having the in- 
tereſt ſhe had in the Eſtate of the ſaid Sir 

John Baker her former Husband,, withour 

which he would: never have marcied h a 
| | an 


Reports in Chancery. 


and that the faid Sir Philzp never knew 
of the ſaid Deed of the 9th of Feb.1666, 
but the ſame was a fraud upon Sir Phz/- 
_ lip, and that therefore no uſe ought to be 
made thereof. and decreed the faid Deed 
of the 9th of Feb. 1666 , be abſolutely 
ſer aſide, and no uſe to be made thereof 
againſt the ſaid Sir Phil;p , or any claim- 
ing under him. 


_ Poter contra Hubbert, 24 Car. 2. 
fo.5g91. 


F His Bill is to have a redemption of Mortgage: 


a Mortgage made in 1636, by the 
Plaintifles Father, to one Abraham Dawes 
for 50004. and for non-payment of the 
Mortgage mony., Sir Thomas Dawes Son 
and Heir of the ſaid Abraham Dawes, en- 
tred in 164r, and he and his Aſfigns have 
ever {ince raken the profits. And 'the De- 
fendant inſiſts , that ' the faid 7homas 
Dawes in 49 conveyed the mortgaped pre- 
miſſes; ro Hugh Fubbert the , + hack 
Father fcr 7000 /. and that in 1641, when 
Sir Thomas Dawes entred rhere was 5000 /. 
due on the Mortgage beſides intereſt, fo 
he would be charged without 3507. per 
Annum, for mean profits ſince that time, 
and. would have 6/7. per Cent. Intereſt for 
the 7009p /. from the time it appearing on 
the conveyance. 

G 3 This 
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86. © Reports in Chancery. 


This Cauſe being firſt heard by Judge 
Raasford, who ordered the Plaintifls to 
| Computati- redeem, and the account for the Intereſt 
'  enof inter- of the 500 7. to begin from 1636, the 
ot eſt monies time of lending the mony, and from that 

| | 1 og - to 1642 Intereſt to be paid according to 
q ws _ = Acts then in force , and from 42to 46 

rr” Intereſt at 8/. and 4 /. per Cevr. 
| The Cauſe being heard again by. the 
| Lord Keeper Bridgeman, alliſted with 
| Judge Zyrrle, Morton and Wild, who 

; ordered the Plaintiff ro pay intereſt for 
ſor the 50007. ro 1641.at 8 / per Centand 
ſrom 41 to 49, the certain profits of the 
Mortgaged premiſies to go in diſcharge of 
Uh the interſt till that time , and that if the 
i remaining intereſt with the 50900 L ſhould 

in 49 amount to 7000 /, then the Plain- 

tiff ro pay Intereſt for 7000 U. elſe only 
| for ſo much as the principal and Intereſt, 
according, to the Starutes in force. 
ui This Cauſe - was again Reheard by 
Hil the Lord Chancellor Shafts bury , affiſted 
if) with Judge Yaughan, and Judge Ranſ- 


for 


|| The Defendant inſiſted, thar ſerting of 
Wk the intereſt againſt the certain profics from 
[i 41to 49 as aforeſaid,was a great advantage 
ro the Plaintiff , and that after {o long 
a time the Plaintiff ought not to” be per- 

—— _  -- 
| This 


| 
{ 
' 

: 
+ 
I 

| 

: 
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| Reports. in Chancery. 


This Court nevertheleſs was ſatisfied, 
Thar che Plaintiff ought co redeem , and 
the Matters now in Controverſie being, 
Whether the certain Profits of the pre- 
miſſes ſhall go againſt the Intereſt from 
41'to 49, or not; and whether the Plain- + 
rift ſhall pay Intereſt for any more than 
the_50000 /. firſt lent, or not; and what 
Intereſt he ſhall pay art leaſt during the 
hard times of War. - 

This Court on hearing Preſidents was The certain 
clear of Opinion , That - the Setting the Profits of 
certain Profits of the premiſſes againſt the *h< premil- 
Intereſt from 4x to 49, ought to be diſ- _—__— 
cmgue, and decreed the ſame accord-f;...q 
ingly. 

"Kd touching rhat Point , for what 
Monies the Plaintiff ſhall pay Intereſt, 


' either for the 50co/7. only, or any greatzr 


Sum. 

This Court with the Judges were of 
Opinion, Thar the Plaintiff ought not to 
pay Intereſt for any greater Sum,than only — 
for the 50007. the Original Mortgages : 
This Court declaring, there is no Reaſon 


 togive Intereſt upon Intereſt, and that rhe Intereſt up- 


now Defendant ought not to be in any [ntereſt. 
better condition than Sir Abraham Dawes 


. the firſt Mortgagee. 


6 4'- - am 


| * trff fich caſe. 
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| Reports in Chancery. 


Criſp contra Bluck , 25 Car. 2. 


fo. 357-. 
Bill of Re- ! His Caſe comes to be heard upon a 
4; gaſp Bill of Review, -and an Appeal 


from a Decree made by the Lord Chan- 
cellor Shafts4ury.; the Plaintifts Original 
Bill being to be relieved againſt a Bond of 
1600 /. penalty for payment of 1000 [{. 
and Intereſt , entred by the Plaintiffs Fa- 
ther, rhe Teſtaor. and others , to William 
Glack the younger -in 1642. The Defen- 
Pond and ant commenced Suit on the ſaid Band in 
Judgment 1662. and. had Judgment thereupon. a- . 


afres” vpon gainſt the Plaintiffs Father only, and the Y 


ir, and the Principal and Intereſt due on the ſaid Bond 
Principal far ſurmounting. the Penalty .when Judg- 
8nd Intereſt ;1ent was obtained , and the Defendant 


| na being 29 years kept out of | his Mony, 
the Penalty PVC having received ſeveral Sums in part 


when Judg- ſince the Action .at Law: brought , ir 
ment was Was decreed, 'That whatever Monies were 
entred; how received before the Judgment actually 
payment of entred, ſhould be. taken in_ diſcharge ' of 
© gnat1eY the Intereſt of the ſaid 1000 /. Original 
- pp. debt, and that the Defendant ſhould be 
ſatisfied aftex the Judgment enred,, the 
whole Mony thereupon recoyered with 
damages from the time the Judgment 
was aQually entred , dedufting what he 
had received fincephe aftual entry of the 
| | __ -.-. Joop: 


uh | 
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Judgment, and. allowing his Coſts at 

Law, and moderate Coſts in this Court: 

And it was found, that the Judgment was 

not actually entred till the Vacation after 
Michaelmaſs Term 1662. and. ſo only 

2.50 /. paid in November 1662. was ac- Wheth 
counted Intereſt of rhe Original debr, and \, ee. 

| | ny paid 
not towards the Mony recovered by the ,,j1e ap- 
Judgment, and'the Account was fo fetled y1ieq to dif 
and decreed, and the. Mony paid accord- charge In- 
ingly. Yer for Reverſal of the ſaid De- tereſt of the 
cree, the now Plaintiff for Error aſſigns, Original 
that the ſame tends to the invalidating of —_ wy 
the Courle of the Court of Xzxzs Bench, Ron —— 


| being by the Decree 'admirted, that the ,,,..,.q py 
faid Judgment was entred in the Vacation Judgment 
after Michaelmaſs Term 1662.. and not on the fame 

| before. Whereas it is evident by the Records Bond. 


of the X#ings-Rench, the faid Judgment was Judgment, 
entred on Record in Michaeimaſs Term _ = J 
1662. and by conſtruftion of Law is 
ſuppoſed and preſumed ro be. Recorded 
the firſt day of that Term, againſt which 
Record no. Evidence. or Ayerment ought 
to-be admitted, and-all Monies paid after 
the firſt day :of that Term, ought in 


Equicy to be applied towards ſatisfaction 


of. the - Judgment, and ſo the 250 /. pajd 
in November 1662. in part of .a debt in 
queſtion. ought nor to po to ſatisfie the 
Intereſt, .bur in part to diſcharge the Prin- 
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If entred The Lord Chancellor" Shaft 5s bury was of 
_ - Opinion, That mo Notice could be jaken of 
fe £9, any actualentry of any Judgment at Law 
ſequent DÞurthatevery Jugment whenloever centred, 
Term, ti beforc the Efſoin day of the ſubſequent 
ought to be Term ought ro be accounted a Judgment of 
accounted a the firſt day of theTerm before, and allow- 
Judgment ed and held the ſaid Error to be good, and 
of : x decreed the'250 /.paid in Nov. 1662.ſhould 
© Ss go and be applied as part of fatisfaction 
of the 1600} and damapes due on the 
Judgment , and what other Monies were 

paid by. any. other of the Obligors , their 

Hetrs, Executors, Adminiſtrators or Aſſigns, 

ſince the 20th of Ofober 1662. if nor 

paid on other account, ſhall be applied 

in furcher fatisfaQion of the faid Judg- 

ment, firſt ro diſcharge the Intereſt , and 

then to- ſink. the-Principal, and as to ſo; 

much. did reverſe the faid Decree, and 

the Defendant appealed from this ſaid 

Decree to the 'Lord Keeper- Finch , and 

inſiſted, That by his Anſwer to the Origi- 

nal Bill, ſaid, when the 250 /. was paid, 

rhe -Judgment was not entred , and pre- 

ſently atrer Hearing the Original Cauſe, 

the late Lord Keeper Bridgman calling to 

his Afiſtance the Maſter of the Ro/ls , 

who declared, That the Defendant ſhould 

nor account for any Mony, as received - 

on the Judgment, until rhe faid Judgment 

(which was his Security) was really and 

actually 


| 


- the Plainciffs on their Bill of Review, an 
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actually entred, if the Plaintiff inſiſted as 
before , which was Over-ruled ; and the 
Plaintiff then brought a Bill of Review ; 
ro which the Defendant pleaded and de- 
murred, and: thereupon the Lord Bridy- 
man declared the Decree to be Juſt, as 
ro the 250 4, and the Decree made by 
the Lord Shaft5shury is to unravel the Ac+ 
count '{etled, and to charge the Defendant 
with 4000 /. when by the Original Bill or \ 
Bills of Review, ' they do not charge him 
with above the Penalty of the ſaid Judg- 
ment. 6 Fes EPR gs | 

This Court now declared , That the 
Examination of the time of the actual Examina- 
Entry of the Judgment in this Caſe, did tion of the 
not impeach the Judgment, but only to *<tval entry 
euide the Conſcience of the Court in the of a Judg: 
application of the payment of the Mony, Tas _ 
and therefore (as this Cafe is) the whole jntended to 
Mony having been decreed and ſerled as inform the 
aforeſaid; the Examination of the time of Court, and 
the actual Entry of the ſaid Judement, 79 to im- 
tended not tothe invalidating thereof, bur P*2<Þ the 
only: to inform the Court, when and how J9%87n. 


| it came to be Recorded, which in Caſes Examina- 


of. Originals filed, ro prevent the Statutes rion of O- 
of Limitation:; and other Caſes of like riginals 
nature, are uſually Examined inthe Courts filed, is to 


«at Law, the Court ſaw no cauſe to relieve be in the 
d Courts at 


diſmiſſed their Bill of Review. Law, 
ge = Dethick 


\ 
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bg 


| Dethick contra Banks, 25 Car. 2: 
fo. 143. 


A Free-man Free-man of Loxdgn did aſlign over 
of London an Adventyre to the Defendant his 

cifpofeth Son, againſt which the Plaintiff complains, 
wi _—_ and infiſts, Ir is contrary to the Cuſtom 
Sm. No Of London, and tends ro defear the Plain- 
breach of Tiff his Wife of a full third part of the 
the Cuſtom, perſonal Eſtate : This : Court with the 
as to the Judges held the diſpoſition to be good, and 


Wives third could not relieve the Plaintiff 
pai T ; 


E{armer contra Brooke , 25 Car. 2. 


fo. 648. - 

Bill to per- E i He Bill is to have an Execution of a 
form a Mar- * Marriage Agreement ; the Plaintiff - 
riage Agree- ZZarmer, with the encouragement of 7ho- 
mMcnt. was Hamling, was 'to marry the Plaintiff 
Elizabeth, the only Daughter. and Heir of 

the ſaid 7homas Hamlin (the Plaintiff 

ZHlarmer being a man of a great Trade) 

and in Conſideration thereof -the ſaid 7ho- 

was Hamling was to pay- the Plaintiff 

Harmer 5001, at Chriſtmaſs following,and 

to ſertle on the Plaintiff and his Heirs a 

Houle in Sex, and at his death to give 

to the Plaintiff Elizabeth his Daughter all 

his Eſtate real and perſonal, except 40g d. 

which he intended to the Defendant his 

| | Brothers 
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Brothers Son , whereupon the : Plaintiff 
Harmer married the ſaid Elizabeth; bur 
now the ſaid Thomas FHamling, the Plain- Wt 
tiffs Father refuſes to perform his Apree- Fe 


r | ment and Promiſe aforeſaid , the Plaintiff N 
s | marrying without his conſent and liking, Fi 
| as is pretended, and died without per- _— 
n | formance thereof, and made a Will, and ** 


- the Defendant his Executor , - which Will 
e | the Plaintiff inſiſts was voluntary, and 
e | ought in Equity to be ſet aſide, the Plaintiff 
1 [| being diſinherited thereby, and to have the 
faid Marriage Agreement performed, is the 
Plaintiffs Bill. 7 
The Defendant inſiſts, That the ſaid 
Marriage was had by ſurprize, and with- 
out the Conſent of the ſaid 7homas the 
Farther, and that he did never approve of 
it, but when told of it was in great Pal- 
ſion, and faid his Daughter was undone, 
and then made his Will in theſe words, 
viz. T pive and bequeath unto Elizabeth 
my only Daughter, lately married againſt 
my conſent and good liking, . to Francis 
Harmer the Sum of 201. over and above 


the Sum of 500 /. which I intend-to pay 4 
her my ſelf in full for her Portion ; and So 
the ſaid 7homas the Facher being afrer- W . 


wards moved to alter his ſaid Will , de- 
clared he would nor alter the ſame , and 
| that he would not be a Preſident to dil- 
F obcdient Children ,, and the ——_ 

| IE | claims 


be NS —_ a 1 OF, _ RY CY. and ras 


And after a 


Law, the 
Marriage 
Agreement 
decreed to 


An Injun- 
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claims the ſaid Eſtate real and perſonal 
by virtue of. the ſaid Will. 

This Courr ordered it to be Tried art 
Law, Whether 7homas the Father did 
agree to give the Plaintiff Frantis Harmer 
_ with the ſaid Z/izzabeth, any other or fur- 
ther Eſtate real or perſonal at any time, 
over and beſides the ſaid 500 /. 

Thar -a Verdict paſſed for the Plaintiff, 
That 7homas the Father did agree to give 
the Plaintifi Francis Farmer , with the 
ſaid Elizabeth, a further Eſtate. teal and 
perſonal beſides the 500 /. - 

This* Court was ſatisfied -there was 
ſuch a Marriage Agreement, and that the 
ſame ought-to be made good, and decrecd 
accordingly. 


T regonwe!ll contra Lawrence, 25 Car. 2. 
fo. 582. 


He Bill is, to reſtrain the Defendant 
(being Tenant for lite) from plough- 
ing up, or converting into Tillage Paſture 
Ground , to the damage of the Plaintiffs 
inherizance.- | 
The Defendant inſiſted, That the ſaid 
Land was very full of Buſhes and Fuz, 
and that 'the Ploughing and Burn-beating 
was an improvement of it. 
The Plaintiff inſiſted , That the Lands 
are Sheeps-ſirere or Shceps ſlight, the _— 
; : | ace 


_— 
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face or ſoyl being ſo thin, that if the ſame 
be ploughed up two years together , the 
Lands will yield no profit in many years 
after. : | 
This Courr on reading an Order 20h 
Febr. 2.5 Car. 2. and a Certificate of Re- 
ferrees, doth decree , Thar a perpetual In- 
junQion be awarded ,: ro reſtrain the De-- 


fendant from Ploughing up or Burn- 


beating of the ſaid Lands above two 
years. 


Sutton TU xor ejus comra Jewke,.5 Car.z. 


_ io. 178. 


"Hart 15007. was to be put out at Sum left for 
JL Intercit for the uſe and benefir of \F2rtion- 
the Plaintiff A»»,and then the ſaid 1500 /. _ _ 
and the proceed thereof to be paid her ar ,,, cd 
her Age of 21, or Marriage ; but if the then a part 
Plaintiff Az# ſhould Marry without the to be to ano- 


25 


Conſent of the Defendant Jewke and his ther. 


Wife, being her Father and Mother ,. or 
one of them, or .the Survivor of them, 
then 500 /. part of the ſaid i5co/. to be 
paid to ſuch perſon as the Detendant Fewke 
bis Wife, by Writing under her Hand, and 
without her Husband ſhould appoint. 

. Thar the ſaid Defendant FJewke his 
Wife died in 1668. without making any 


Appointment, ſo that the Plaintiff Amr is 
thereupon become intituled to the whole 


1509 2. 
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1:00. and the proceed thereof : That 
the Plaintiff Am married in 1671: and 
this Suit is to be relieved fot the 1500 4 
and Intereſt. 

| The Defendant Jewke inſiſts, That Mary 
his Wife died in 70. but before her death 
in 1669. by Deed Parol direQted, that in 
caſe the Plaintiff 4» married without rhe 
Conſent of het the faid Mary, or thi 
Defendant Fewke her Husband,then 5oo /. 
part of rhe ſaid 1500 /. to be paid ro her 
and the Defendant , or the Survivor of 
them, and that the {aid Deed was made 
upon mature deliberation , to keep the 


 faid Plaintiff in due Obedience, and that 


the Plaintiff Sutton having in a clandeſtine 
manner married with the Plaintiff An 
without the Defendant Jewke his privity 


or conſent, and afrer he had forbidden his 


Daughter to marry with him on the fot- 
feiture of his Blefling, or what otherwiſe 
ſhe might expe from him the ſaid Defen- 
dant Fewke by means thereof, and by 
being Adminiſtrator to his late Wite, be- 
came intituled to 500 /. part of the faid 
1500 /. 

So the Chief point now controverted 
is, Whether che Plaintiff Aw . be inti- 
tuled to the whole 15007. or whether 
ſhe had not forfeited - 590 1. thereof by 
her marriage without her Fathers cofifenc 
and privity, and contrary to his diteQion 
and gdvice. His 
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faid Defendants in Trait, thar after the 
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His Lordſhip was fully fatisfied , That 500 1. De 
the Plaintiffs ſaid Martiage was without creed to be ./! 
the Defendants privity and againſt his defalked ous | 
conſent, and that therefore the Plaintiff? 
Ami cannot have the ſaid 500 /. Bur de- juin. ap 
creed the Defendant to have the ſame again Con | 4 
with Iritereſt from the Plaintiffs Matri- ſent. 


- 


doe. - 


Wall contra Buckley, 26 Cat. 2. 
| fo. «78. 


Hat the Plaintiffs Father ; as his Gudrdiari 
Guardian, rakes Bond for 100, Ar- <5 Bond 
rears of Rent due from the Tenants, and N is "I 
takes it in his own Name. | | —_ . 
This Court is of Opinion, That the gert,by this 
Plaintiffs Father hath by that means made theGuardian 
it his own debr. hath made it 
: Oe, | ; IE. hisownDebrt 
Stickland contra Garnet & al,16 Car. 
4. fo. 340. | 


He Bill is fot a Legacy of 20/7. gib-pjjl for « 
/en to the Plaintiffs late Husband, Legacy. 

by the Will of George Coker Deceaſed, to 

be raiſed and paid upon the Sale of Cuſto- 

mary Lands, mentioned in the faid Will ; 

which faid Lands, are by the Will, Devi- 

ſed by the ſaid Coker, to JFeanet his Wife 

for her Life, with remainder over to the 
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Death of Jexne? the ſaid Truſtees, ſhould 
Sell the ſame, and with the Money there- 
by Raiſed, ro pay the Lepaciesin rhe Will, 
. and the Truſtees ro be Accountable over 
for the Surplus to other Perſons; .and the 
faid Jobs Stickland the Legatee Dying be- 
fore the ſaid Jemne?, and before the! time 
the faid Lands, our of which the ſaid Le- 
cy was to be Raiſed, were appointed to 
Sold. OE, 
Legatee The Defendants Crave Judgment of 
dycs before the Court, whether the ſaid Legacy of 20 
the time of / was due to the Plaintiff, or Determined 
payment of hy, rhe Death of the ſaid John Stickland 


the Legacy, This Court was of Opinion, thit the 20. 


- —_— ].did notwithſtanding the Death of the ſaid 


of Kin. Fohu Stickland, continue payable to the 
Plaintiff. 1 


Brond contta Gipps. 26 Car.z. f0.763. 


Lands De- His Court declared, that the Plain- 
Creed to be tiffs Legacies ought to be paid out 
_ AP of the whole Eſtate of the Teſtaror, wz. 
fr , Eftare. Out of the Perſonal Eſtate, fo far as 'thar 
will extend; and if that will nor ſatisfie the 
ſame,then theTeſtatorsMannors and Lands 


undivided and unſold, ſhall in the next f 
place come in Aid of the Perſonal Eſtate 


for SatisfaQtion rhereof ; and if that be not 
ſufficient, then the whole Mannors, Lands 


=» — 


Fd 


, ; | —- o 
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ſhall notwithſtanding ſuch Sale and Divi- 


ſion, come in ſupp y. thereof in proporti- 
ed, 


on to, be Refunded; and paid by the Per- 


ſon or Perſons, in, whoſe Hands ſoeyer the - 


ho 


fanic ſhall be found. 


Bowyer & a!” contra Bird » 26 Car. 2. 
- fo. 769. | 


"T He Suir is to have ati Account of 4 


_ ' Legacy of 500/. given by George 


- 
* 


- Dale, Father of che Plaintiff Ann,co George 


his Son alſo Deceaſed,tro whom thePlaintiff 
Ann was Adminiſtatrix, and to have an 
Account of the Reſiduary Eſtate of George 


the Father, after his Debts and Legacies 
- paid, the Bill Charging, 


that George the 
Father, made his Will in Writing, and 
thereof his Son Tharſton Dale, and one Da- 


tin Executors ; and upon Publiſhing of his . 


Will, Declared. D4#ix only to be Executot 
in Truſt for his Children, and to take no 
Benefit thereby ; bur the Eſtate -to go to 
the Children, and Dyed, kaving the Plains 
tiff 4», and three Sons, viz. rhe ſaid 
Thurfton, George and Robert Dale all De- 
ceaſed, and that 7hurfton made the ſaid 


| Dakzxs his Sole Executor, and the Plain- 


tiff 4 is the only Surviving Child of 
the ſaid George Dale the Father , and 


. claimis the ſaid 500 /. and rhe Refiduary 
Hz This 


Eſtare, 


®S 
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Eſtate D- This Court { it appearing by. the (aid 
creed to the Will, that the ſaid Thurſton, who was Na- 


Dy zmed Execuror withour any Truſt, was 
giic*>Refiduary Lepatee of the ſaid George Dale 


| not to the 


Adminiſtra- bis Farher,who had given by the ſaid Will, 
tor. conſiderable Legacies to every one of .. his 
Children ) was fully fatisfied, the Plain- 
riffs were not intitled to the ſaid 5oo /. 
nor the Refiduary Eſtate ; but that the ſaid 


Thurſton as Reſiduary Legatee, was well 
intituled to the Reſidue of the ſaid Eſtate, 


and that the ſaid Truſt in Datizs- ought 
to be Conſtrued , as is molt Conſiſtent 
with the Will in Writing, and Diſmiſt the 
Plaintiffs Bill. ,. __.._ 


Dom. Leech contra Leech, 26 Car. $..- 
f0. 369. 


A Deed tho? His Court declared, tho' the Deed 
Cancelled, ÞF' © appeared Cancelled, yet it was a 
yet g90d, pood Decd,and that the Cancelling thereof, 
a => b did not Deveſt the Eſtate of the Truſtees 

eo 2 therein named, and that the Truſt thereby 


t be Di. - OY” 
197 $0; Created, ought to be performed. 
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| Fake - contra . + Bread , 2 Ce ar. 2. 


, ..to. 7 4+ * -* F T $0) 


Tithe William Crowe by Will, Deviſed Bill for 2 
with him ar the time of his Death, 107]. if 


to-every one of his Servants, living E<gacy- Fj 
a piece, and thar.the Plaintiff was Servant 
df > the Teſtaror at his Death, ſo che Plain- 
ll rifls Sait 1s for the 107. Legacy. 
C'S The Defendant inſiſts, that.the Plaintiff | 
ht was not Servant to.the ſaid Crowe at; his 
it F Death, or lived with hin as a Servant; bur 
X f che Plaintiff at the Teſtators Death, and — 
long before and. after, was rhe Servant. of 
Mary: Brandsby, the Teſtators Mother. 
_., This Court was Satisfied,rhat the Plain- Who ſhall 


tiff, was a Servantco the Teſtator, and in- _ ooniwery; 
F pled in his Houſekeeping, and imploy- jvm, 
| | n waſhing his Linnen, and Tended the Feltator 
2 | himinhis Sickneſs; and therefare Decrced + his De- 
C the, Defendant the Exccutor, to pay the ceaſe, 


Plaintiff her. 10 4 Legacy. 


Winchcombe contra 2 Winchcomb, 26 Car... 
Ss”  - 


T'ttari in Michaelmas Term 2 Car. 1. John 8 
Carter obtained a Judgment againſt © 
" | Job» Winchcomb, the Defendants Grandfa- 
ther, of 400 /. upon two ſeveral Bonds , 
both Dared 17 June 1623. for the payment 
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Judgm 


upon _ 


of long 


ſtanding or- that Humfrey Coles 12 Car. 1: had an- Ele 
- fdered to be 


pi 


of a 100 1. each Bond,one payable the 1/. | 
of May then next,and the orherthe 1/7. of 
May 1625. That the faid - Carter, made 
Humfrey Coles his Executor, and Dycd.and 
the id. Humfrey Coles Dyed, and 

John Coles took Adminiſtration. De bovis 
zox of the ſaid Joh» Carter, who produced 
the Bond payable the 1/2. of Ma, I625. 
whole and uncancelled, and thereupon in- 
ſiſted to be a Creditor for the ſaid 490 |. 


_ Sheriff, which being near 40 years inc 
the ſame, would not have ſlepr fo lor 
| not the {aid Debt been; ſatisfied , one 


inſiſted, thar the ſaid Carter was 
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is Son 


on the faid Judp ment. 

Bur the Defendadr Winchcomb - 
ced one of the ſaid Bonds Cancelled, SY 
inſiſted}, that rhe ſame was farisfied, for 


gitrerurned, and Lands delivered by.the 


Bond being Cancelled. And the faid "Cole 
Kkepr out 

by prior lhountbealors: and that he Exhi- 

biced a Bill againſt Joby Wizchcomb the 
Father, to diſcover the ſame, who þy An: 
wer, acknowledged the faid Debr. 7 

' This Court Jechred, thar the ſaid your 
of 400 7.and Coſts ought to be 

Ordered the fame ,accordingly, and that 
the Tyme be paid by Philip Tuzelt Eſq; 
who B34: the penile lable thereto. 


| Hed 


- hath no Aſlers to Satisfie the Plaintiffs De- 


and her Heirs, in Monics, Lands,or other- 


Reports in Chancery. 


 Hodkin contra Blackman & aÞ, 26 Car. 
\ 2,10. 773. 


He Bill is to diſcover the Eſtate of the 

| TInteſtate , Manrice Blackman, which * 
came to the Hands of E/:zabeth his Relict, 

and to make the fame liable to rhe fatis- 

faQion ofa Debr of 300 /. lent rothe ſaid 

Iateſtate, for Security whereof , the ſaid 

Inteſtate gave a Penal Security of 1000 7. 

The Defendant Elizabeth the Admini- Agreement 

ſtratrix of rhe faid Inteſtate, inſiſts, ſhe *2 Settle 


IooLinMo- 


mands,for that in 1665. the Inteſtate Black- —— 


an, herlate Husband ( before Marriage on Marriage 


with her ) and her Father Doctor Argo/ for 500 ). 
came to this Agreement, v7z. that her faid Portion 200 


Father,ſhould give with her in Marriage to & *f the faid 


the ſaid Blackman 500 Landin confiderati- ? = l. not 
on thereof, and of ſuch Marriage, (he faid POO" 
Blackman ſhould enter into one Obligation Bond of - 


to the ſaid Doctor Argo4, of 3000 /. 3o>o1.to x 
penalty, Conditioned for the Serling of perform the |! 


1500 7. upon the ſaid Defendant E/izaberh, f5id Agree- 


ment, and 


wiſe within one Month after the Marriage;ſj. Smoot 


that accordingly the ſaid Blackman in p1eadedin 


Auguſt 1665. entrdd into ſuch Bond, and Bar of other 4 


the faid Marriage was had, and the faid Debts and 
Blackman received 3co /. of the Portion , ©9965, 
and the remaining 200 /. was in the Hands 

" H 4 of 
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Reports in Chancery, 


of the Deicndants Serjant Brampſion ; that 
the ſaid Blackman never made ſuch Provyiſi- 
on for the ſaid Defendant Elizabeth, and 
her Children, as by the Condition of. the 
ſaid Bond he was to do, and the Nefen: 
dant Mary, after the Death of Doctor Ar- 
go her Father, whoſe Exccutrrix ſhe is, 
tinding the ſaid 3000 /. uncancelled, and 
the Condition thereof not performed, did 
in Auguſt before the time af putting the De- 
fendant Elizabeth's Anſwer, commence an 
Action of Debt againſt the ſaid Deicndant 
Elizabeth,as Admininiſtratrrix roR/ackman, - 
her late Husband, and recovered a Judp: | 
ment thereon, for 3000 /. Debt upon the 
Bond. | | Es, 
But the Plaintiff inſiſts, that the remain- 
ing 2007. in Serjant Brampſions Hands , 
which is part of the faid Elizabeth's Porti- 
on, ought to be applyed to Satisfte. the 


Plaintiffs Debr. as far as the ſame will go, 


and what the ſame falls ſhort of, the reſt 
of the Eſtate oughr to ſupply. = 
This Court declared; they ſaw no .ca- 
lour of Cauſe, to give the ſaid Plaintiff 
any Relief againſt the ſaid 3000! /. Bond _ 


and Judgment thercon had, other than 
againſt the Penalty, and therefore the ſaid 


Nefendant ought to be- firſt ſatisfied her 
faid 1500 7. out of the Perſonal Eſtate of 
the ſaid Blackman, and Decreed rhe ſame 
gy 
6 OM \ 5 ee Bo Moſely 


= 


Reports in Chancery. 1og- 


Moſely contra Moſely , 27 Car. 2 
ſo. 521. 


Me Defendant claims ſeyeral things Clauſe in a 


deviſed to her 7» ſpecie by the Will Will that if 


of Sir Edward Moſely , and the Plaintiff 9 ZYatce 
would: bar her claim and right: for the ny Law 
whole by a particular Clauſe jn the Will, ;,;, r..c.. 
viz. That if any Legaree ſhould hinder rj3» of che 
or oppoſe the Exccution of his Will, then 1, then 
ſqch perſon ſhould loſe the Legacy he- ſuch per/er 
_ YO ſhoul s loſe 
This Court as to the Clauſe of Forfei- \”* "<4 
rure in the Will, which the Plaintiff would $7" ce” 
have the benefit of, by reaſon of the De- 1. Legacy 


fendants conteſting and oppoſing of the qo forfeirure. 


Execution of it, declared its Opinion to _ 
be, That no advantage ought to betaken 
thereof, but that rhe Defendant ought to 
have her ſpecifick Legacies, bequeathed 
by the Will. | | | 

The Court alfp declared their Opinon, 
of the Rent demanded by the Defendant 
of 880 /. that notwithitanding the Defen- 
dants oppoſition of the Will, the - ſaid 
Rent was not forfeired or ſuſpended, nor * 
ought in cquity to he ſo deemed, and or- 
dered the Defendants demand thereof to 
ſtand good, and be allowed as a good de- 
mand.” 
| Plammer 


der or oppoſe 


KEGES:= = Tingt un ee 


An Ancient 
Recogni- 
Z4nce not 
ſet alide £0. 


letin a 


Mortgage. 


Articles. 
Convey- 
gnce 


be ſatisfied, that 


" oo.” 


Reports tn C "_ 


Plonmer contra Stemfird 27 Car 2. 
t0.74. 


at Edward Stamford at into a 
Recognizance of 800 /. to Joly 
Stamford his Brother, in 22 Car. the 
Plainriff having a Mortgage on Edward 
Stamfords Eſtate , and in refpe& of the 
Antiquity of the ſaid nce would 
have it ſet aſide, pornuming og the mony to 
Plaintiff may come 

in with his Mortgage : This Court wonld 


not relive the Plainciff _— che Recog: 
' nizance. 


Twiford contra as Wares, 27 Car 3: 
: fo. 749- . I 
He Plaintiff and Defendant entred 
inco Articles for Purchaſe of the 


| Lands in queſtion, by which Articles the 


Plaintiff Covenanted, Thar the faid Lands 


did fully and compleatly | contain the 
- quantities of . Atres jn a 


particular to the 

ſaid Articles annexed, and in purſuance of 

the faid Articles and particular . a Con- 

_ was Executed to the Deten- 
ant, 


Now 


Reports in Chancery, 197 


Now the Defendant inſiſts, That the 
Plaintiff harh nor performed the Cove: 
nant in the ſaid Articles, for that the 
Lands are ſhort of what the particular 
mentions 'them to be; and inſiſts, they 

{| ought to be made good by the Plainciff. 

This Court on reading the Articles par- 
ticular and Conveyance, declared, that 
alcho' the Covenant in the Articles were, 
that the Lands did full and compleatly 
contain the tities in the Schedule, yer 


veyance, it is mentioned to contain ſo 

many Acres by Eftimation, and if- there 

were 4or 5 Acres more, the Plaintiff can- 

not have them back again ; ſo on the 0- 

ther fide if- lefs, the Defendant muſt 

take it according to the” Conveyance , 

_ and that the Articles being only a 

ſecurity for a Conveyance, 'and the De- - 
fendant having afterwards raken a Con- q,, ,cforr- 
veyance , the Defendant ſhall nor reſort jog back to 
to the Articles, ur to any particular, or a defe& in 
to any Averment or Communication Articles at- 
after the Conveyances Executed, which *<r 2 Con- 
ought not to be admitred againſt the ©" 

Deed; and therefore,ſaw no Cauſe to make jones") 
any allowance for defect} of Acres. 


Newton 


in that Schedule, and likewiſe 'in the Con- | 
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Reports in Chancery. 


Newton contra Lamgham, 27 Car. 2. 
fo. 563. 


Adventure "F"He Plaintiff having an Adventure of 
in the Ea##- * 1700 1. inthe Eaſt-1ndia Company, 
Iniis Com- Mortgaged the ſame 15 years ſince to 
Rory _ * Sir William Pincent, who died and made 
ES ible. the Defendant Executor,who hath poſſeſſed 
the ſaid 17001. Adventure, and retuſe tg 
reaſſign the ſame to the Plaintift, the mony 
being paid for which it was a Security. - 

The Defendant inſiſts , That - the ſaid 

Adyenture is not redeemable, it being 
contingent and hazardous and coſt much 

mony to inſure, and 14 years ſince it was 

aſſigned from Hand to Hand by a Decre, 

for the Afignment to. the Defendants | 

Teſtatrix. 5 — 

This Court declared , 'That notwith- 

ſtanding the hazard and contingency of 

the ſaid Adventure Mortgaged, and the 

Jength of time ſince the Mortgage , the 

- Plaintiff ought ro be admitted , to a Re- 
demprtion of the ſaid Adventure. | 
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Sowton contra Cutler and Clerke, 27 Car.2. 
'.: 4, FR .. 


He Bill is to call the Defendant Cat- 

ler to an account for Wares deliver- 
ed him, and Monies paid to and for him 
. amounting 


b Wn 
*® 


wx my 


Reports in Chancery. 109 

amounting to 30007. and to be relcived 

againſt an Attachment in the Lord Foreign At- 

Mayors Court by the Defendant Clerke, tachment. 

whereby he Artached 2000 7. in the Plain- | 

tiffs hands , ſuppoſing the Plaintiff ro be 

ſo much indebted to the Defendant Cutler, 

and that Cutler is indebted to Clerke in a 

a greater Sum : So the Plaintiff Exhibited 

an Exgli/h Bill in the Mayors Court for 

Relief therein, upon which Bill rhe Plain- 

tiff could not proceed, his Witneſſes 

living out of the. Juriſdictions of that. 

Court; ſo the Plaintiff prays a Certiorar?, 

to remoye the ſaid Procecdings into this 

Courr. TT 
The Defendant Clerke hath pleaded, Cuſtom of 

That by the Cuſtom of the City of Loy- £6949% 

don, any Creditor in the Name of any | 

other perſon may make an Attachment of 

his own Mony in the hands of his Debtor, 

i not being material whether ſuch Credi- 

tor be really indebted ro the perſon fo 

Attaching, | X 

And the faid Clerke further. pleaded, 

Thar the ſaid Eng/i/h Bill was to the ſame 

effe&t with®this Bill, and is not diſmilſt, 

and demurred to that part, which prays a 

Certiorari to remove the ſaid Proceedings 

on the Attachment and Eng/i/p Bill , tgx 

that it is not practicable ro remove Re- 

cords out of a Latin, Court to an Eng/iſb 

Court, which cannot hold the Plea _ 

9 


tio Reports in Chancery. 
of, nor for the Plaintiff to rertiove liis 

own Bill by Certtorars. © + ; 
| This Court held the faid Plea th be 
No want? Inſufficient, and Over-ruled the fame ; and 
; 1g ___ the Defendant Clerke to anſwer that part 
Saattas of the Bill: But as to that part of the Bill 
by Engliſ Which requires the Certtorart,. held the 
Bill, in the Demurrer to be good, and ordered a Pro- 
Lord May- cedendd to the Lord Mayor, &c. that they 
ors Court, may proceed upon the ſame Attachment ; 
| Into Char hyr at the ſame time an Injunction to Iſſue, 
7. to ſtay the Defendants proceedings on tlie 

faid Artachment in queſtion. _ 


Newport contra Kinaſton, 27 Car. 5. 
fo. 517. 


e Point in difference ariſing unon 

the Will of the Lady Katherine Le- 
wve/on, the Queſtion being, Whether 500 /. 
mentioned in her Will be thereby deviſed 

to Mrs. Katherine Newport, *or. Mrs.Snead, 

who were both her Grand-daughters , it 

being thus expreſt in the aid Will, 0x. 

To my Kinſwoman the-Lady Diana New- 

port, Wife to my Lord Netgort , I be- 

queath my Diamond Pendants which coſt 

408 /. and to her Daughter Mrs. Xatherine 

Newport my God-daughter, a Jewel ſer 

with Diamonds, wiſhing her all! happineſs, 

a and 5007, to my God daughter Mrs. Xa- 
therine Snead , | give and bequeath a 
Diamond 


Legacy. 


ad 


wa ». WS 0 4 .*F wo fy amid 


- Reports in Chancery. 111 
Diamond Bodkin and an Emrod-Bordet ; 
I alſo give her as a Token of my Love 
co her {elf a power to alter or add to her 
faid Will, and by a' Codicil annexed. to 
her Will, and made part thereof: And Si 
after a Legacy given to Mr. Richard New- = 
port of 400 /. in Gold, it follows thus ; 6 
viz. Alſo I give unto his Siſter Mrs. Xa- | 
therine Newport my God-daughter 500 /. 
in Silver : And after two other Lepacies 
intervening it is thus expreſt ; viz. Alſo I 
give unto my God-daughter Xatherine 


Syead 100 1, more than 1 have given her - = : 
in my Will ; by which ſaid Will. and - bi 
Codicil the faid Mrs. Xatherize Newport J 
doth conceive , that there is two 500 / Upon the yo 
deviſed unto her, 500 /. by her Will, and Conſtructs — 
5007. -in Silver by the Codicil, and the wer _ _ 
Executors ſcruple to. pay the ſame, for jr. | 
that the ſaid Mrs. Xatherine Snead doth $09 Pounds | 
claim the ſaid £YO L. given by the Will to Legacies to gk 
belong unto her, ſo that Mrs. Xatherinevone perſon : 
Newport ſeeks to have the two 500 1s, by decreed. "i 
. the Will and Codicil M0 
But Mrs. Szead inſiſts, That the 5007. ol 
given by the Will, as aforeſaid , belongs = 
to hes, and is fo intended , and not.to 'F 
Mrs.Newport, by the moſt Grammarical bo | 
and reaſonable Conſtruction of the Will *| 
and Codicil. | 
| " 
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On 


good Will 


Title under 
an Occu- 
pant demur- 
red toand 
allowed. 


| Reports in Chancery. 
' This Court upon Reading of the ſaid 
Will, was fully ſatisfied both by Con- 


ſtruQtion of the ſaid Will , and by the 


Intention of the iaid Lady Leveſon , that 
both the 500 /. given by the ſaid Will, and 
the 5007, given by the Codicil, were given 
and do belong to the faid Mrs. Newport, 
and decreed the ſaid Executors to pay her 
the 1000 /. accordingly. 


Wyral tontra Hall, 27 Car. 4. 
Rn, fo. 516. 


He Teſtator made his Will,but natned 


' Will,chough T no Executor. 


no Executor 


This Court declared the Will to be a 


Price contra Evans, 47 Ca. 2. 
| ſo. 460. | 


Ye Plaintiffs Title is under an Oc- 
K cupant: The Defendant demurred. 
This Court allowed the Demurrer ; for 


that a Titt under an Occupant this 
Court will not Countehance hor giye any 
Relief thereof. —” 


S Lambert 


Reports in Chancery. | 


d 

4 Lambert contra Greene , 27 Car. 2. 2 
\ fo. 122. 

d TH Defendant Cicily Greene demand- 

na | © ethan Allowance for a Third part of 


4 | 2 Tenement and Ground , for the Re- 
> | mainder of a 'Term of 99 years. The 
Caſe is thus ; viz. For 80. the ſame were 
Aſſigned in 1655. to Henry Hall for Re- ; * 
mainder of a Term of gg years in Truſt, o_ REY © 
for the Defendants Teſtator William Ch — 'F 
Greene , and the Remainder ExpeQant, = 
4 [| upon the ſaid Term conveyed to the ſaid 
Teſtator and his Heirs ; which Demand 
x | is Jubmitted to the Judgment of this _ 
Court. 
This Court declared, That the ſaid 
Leaſe was not a Cuſtomary Chattel, and bl 
would : not -allow the Defendant's Dc- | 8 
mands. 


Lucking contra Ryſhworth, 28 Car. 2. 

r x ; {o. 80 T. 

y YG h- John. Pincheon deceaſed, borrowed After a Sta- o 
&A of the Plaintiffs Father 4000 /. for tute _ #| - 
which he mortgaged Frechold and Copy- ants " 
hold Lands, and alſo for farther Security \# 


/ Mortgage, i 
entred into a Statute; but the Terms in ,1.. Cn; ' 8 


þ ſors Truſtees renew the Leaſes in their own Names yet 
 # Decreed liable to the Statute. " 
| the _. 
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Reports in Chancery. 


the Leaſes being expired , the Defendants 
as Truſtees have renewed the ſaid Leaſes 
with the Colledge in their own Names, in 
Truſt for the Children of Pircheon, and 
ſo deny the ſame are liable ro the Plain- 
rifts debr. | | 
This Court was ſatisfied, the Plaintiffs 
debr being ſecured by Statute , as well as 
by Mortgage onght to be ſatisfied out of 
all the Eſtate of the ſaid Pzncheon in Law 
or Equity, and that the Renewals of the 
ſaid Leaſes in the Names of the Truſtees, 
ought not to ſhelter or prore& rhe Eftare 
againſt rhe Plaintiffs debr ; for rhar though 
the Plaintiffs Mortgage did bind bur a 
particular part of the Eſtate ; yer the Sta- 


rute did bind the whole Eſtate , and the 


Statute binding the whole Eftare in its 
own nature. , though no mention were 


made of ſubjeQing the ſame by the Will 


to the ſaid debt ; nevertheleſs rhar debt 


ought to be made good our of the ſaid 
Pincheons Eſtate whatever, and decreed 
accordingly. 


Reports in Chancery. 


% 


Ramſden contra Farmer & aP, 28 Cat. 2. 
f0.516. 


Hat Simon Carill was ſeiſed in-Fee Lands con- 
of Lands, conveyed the fame to V<y<d to 


Truſtees to ſell arid: diſpoſe thereof for 2 uſtees = 
or paymeng 


performance of his Will, who by his Will 
deviſed the faid premiſſes to the ſaid 
Truſtees and their Heirs,to pay his debts, 
and made Elizabeth his Wife his Exccu- 
trix, who afterwards married Mr. Barnes ; 
and the ſaid Truſtees, with the conſent 
of the ſaid F/izabeth, conveyed the pre- 


miſſes ro Sir Jobs Carill and others in Truſt af 
Truſt in the ſaid Will, and the ſaid Barnes [igned. 


After died, and the ſaid E/:zzabeth rharried 
one. Mache/, and by Deed 22 Car. x. the 
ſaid Truſtees, Cari//, &c. with Elizabeth, 
conveyed the ſaid premiſles to the. ſaid 
Machell and his Heirs ; and in 1646. the 


ſaid Machef with rhe like confent con- 


veyed to Dancombe, Heath and Baldwin, 
and their Heirs in'1 ruſt, that they after 
the ſaid Szmons Debrs and Legacies paid, 
ſhould convey ro the ſaid Elizabeth and 
her Heirs , or to ſuch as ſhe by Deed or 
Will appoint : Thar. the ſaid. Z/zzaber/ 
raiſed Monies and paid the ſaid Simos 
Debts .and Legacies, and performed the: 
aid Will; .and after :the ſaid Machef's 
death, Elizabeth by Will 16509. _— 
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Reports in Chancery, 


all the faid premiſſes to her Son Fob» 
Carill for life, and after his deceale to the 
firſt Son of the Body of the ſaid Son 
lawfully begotten or to be begotten , .and 
to his Heirs. . And if her ſaid Son ſhould 
not have a Son, but one or more Daugh- 
ters, then ſhe deviſed the premiſles to the 
firſt Daughter of the Body of her ſaid Son, 
and to her Heirs: That the ſaid John Caril/ 
in the ſaid Elizabeths life time had a Son, 
whoſe Name was Job», who dicd in her 
life tithe, and ſoon after E/jzabeth died, 
and her faid Son John Carill ſuryived her, 
and never had any other Son after Eliza- 
beth Machells death; and (the faid John 
Carill died, and: left the Plaintiff Letzice 
his eldeſt Daughter, and the Defendant 
Elizabeth his ſecond Daughter, and the 
Defendant Margaret his third Daughter; 
and the ſaid Lezrice the Plaintiff claims 
the premilſles as eldeſt Daughrer. 

But the Defendants, Elizabeth and 
Margaret, inſiſt, They ought to have their 
equal patts with the Plaintiff Leztice in 
rhe premiſſes, and that the ſaid S7mm had 
not power to make ſuch Serrlement or 
Will, but ſay, he was only ſeiſed for life 
of the premiſles , and that Elizaberb Ma- 
chell joyned in the Settlement at her Son 
John Carill's Marriage ; and if there were 
ſuch a Will of the ſaid E/zzabeth Machell, 
yet the faid John Carill had a Son named 

John 


' 


to relieve the Plaintifls Bill in this matter , 
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John Carill, who was Born after the death Conſt udti- 
of the ſaid Flizabeth Machell, and lived 9" of the 
ſome time after her death without Iſſue , 21% of 2 
and by the words of the Will, the Truſt is ——_ 
determined. | 

This Court not being ſatisfied, as to the 
Birth and death of the faid John Caril!, 
direted a Tryal on this Iſſue, whether 
John Carill, Grandſon of Elizabeth Ma- © 
chell, dyed during the Life of the faid Z/i- 
zabeth Machell, or after her deceaſe. 

Thar upon a Tryal on the faid Iſſhe, it 
was found, that the faid F-b» Carz/! the 
Grandſon, outlived the ſaid Elizabeth,and Truſts de- 
therefore the Defendants inſiſt, that the termined. 
Truſt limited by the Will of the ſaid E/:- 
zabeth Machell, is fully determined. 

This Court declared, they ſaw no cauſe 


and fo diſmiſt the Bill accordingly. © 8 


Salter contra Shadling, 28 Car. 2. fi 


Hat Bryan late Lord Biſhop of W:»- Will. 7 
| - ton being; poſſeſt of the Mannor of ſ; 
Pottern by Leaſe from the Bithop of Sa/is- " 
bury, ( made to Sir Richard Chaworth, in 
Truſt for the ſaid late Biſhop of Winter ) 
by his Will Deviſed 200 /, per Annum 
ſhould be' paid ovr of rhe profits of the 
ſaid Leaſe, to Wilimm Salter, the Plain- 
TT I 3 _ 
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all the faid premiſſes to her Son Joh 
Carill for life, and after his deceale to the 
firſt Son of the Body of the ſaid Son 
lawfully begotten or to be begotten , .and 
to his Heirs. And if her ſaid Son ſhould 
not have a Son, but one or more Daupgh- 
ters, then ſhe deviſed the premiſles to the 
firſt Daughter of the Body of her {aid Son, 
and to her Heirs: That the ſaid Fohn Cari/ 
in the ſaid E/izabeths life time had a Son, 
whoſe Name was Jon, who dicd in her 
life tirne, and ſoon after Elizabeth died, 


and her faid Son John Carill ſurvived her, 


and never had any other Son after Eiza- 
beth Machells death ; and the faid John 
Carill died, and left the Plaintiff Lerrice 
his eldeſt Daughter, and the Defendant 
Elizabeth his ſecond Daughter, and the 
Defendant Margaret his third Daughter; 
and the ſaid Leztice the Plaintiff claims 
the premiſles as eldeſt Daughrer. 

But the Defendants, Elzzabeth and 
Margaret,inſiſt, They ought to have their 
equal patts with the dry in 
the premiſes, and that the ſaid Simon had 
not power to make ſuch Serrlement or 
Will, but ſay, he was only ſeiſed for life 
of the premiſles , and that Elizabeth Ma- 
chell joyned in the Settlement at her Son 
Jobs Carill's Marriage ; and if there were 
ſuch a Will of the ſaid Elzzabeth Machell, 
yet the {aid John Carill had a Son named 

John 
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John Carill, who was Born after the death Conſbuti- || 
by of the faid Elizabeth Machell, and lived 9" of the ahi 
J ſome time after her death without Iſſue , 9274s of a | 
| and by the words of the Will, the Truſt is ns 

l determined. | 

. This Court not being ſatisfied, as to the 

Birth and death of the faid John Caril!, 

F direted a Tryal on this Iſſue, whether 

; John Carill, Grandſon of Elizabeth Ma- 

I> | chell, dyed during the Life of the faid Z/- 


7 zabeth Machell, or after her deceaſe. 
ny Thar upon a Tryal on the ſaid Iſſhe, it 


was found, that the ſaid Þhn Carz/! the 

” | Grandſon, outlived the ſaid Elizabeth,and Truſts de- 
therefore the Defendants inſiſt, that rhe termined. 
© | Truft limited by the Will of the ſaid E/:- 

zabeth Machell, is fully determined. 


© | This Court declared, they ſaw no cauſe 

[; to relieve the Plaintifls Bill in this matter , '% 
» | andſo diſmiſt the Bill accordingly. —- i 

di. Salter contra Shadling, 28 Car. 2. i 

i x W- 

n 

d Hat Bryan late Lord Biſhop of Wiz- Will. y 

ton being; poſſeſt of the Mannor of - 


e | Pottern by Leaſe from the Bithop of Salis- 
* | Fury, ( made to Sir Richard Chaworth, in i 
n Truſt for the ſaid late Biſhop of Winton ) | 

oy by his Will Deviſed 200 /, per Anmm ' 8 
/, | ſhould be' paid ovr of the profits of the 8 
d | faid Leaſe, to WWilimm Salter, the Plain- . 
ey * ST 2 | 
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riffs lare Husband his Nephew, during his 
Life ; and that the Eſtate in Law in the 
ſaid Leaſe, ſhould continue in Sir Richard 
Chaworth, during his Life, and the Sur- 
pluſage of the profits, he Deviſed ro the 
ſaid William Salter, to' whom he alſo De- 
viſed the Leaſe after Sir Richard Chaworths 
death, and © made Sir Richard Chaworth 
and others Executors, who conſented to 
the ſaid Deviſe, and about 16 Car. 2. Wil 
liam Salter made his-Will, and as to his 
Intereſt in Potters, he deviſed the ſame to 
Truſtees', that they ſhould permit the 
Plantiff ro receive the profits during her 
Widdow-hood, on Condition ſhe renewed 


Cenſirudti- the Term to 21 years, once in ſeven years, 
on upon the and if the Plaintiff ſhould Marry or dye, 
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then he declared the profits of the Premi- 
ſes, to go to his two Daughters, 4m and 
Suſanna, and the Survivor of them and 
their Heirs, and after their Deaths, with- 
our Heirs of cheix Bodies, then to his right 
Heirs, and Deviſed all the reſt of his Per- 
ſonal Eſtate ſhould be to his Execttors 
and Truſtees, for the benefit of his ſaid 
Daughters, and made the Plaintiff and the 
{aid Truſtees Executors.. 

| That the ſaid-rwo Dayghters are ſince 
bout inteſtate, and the Plaintiff being 
their Adminiſtrator, is Intituled ro the 
whole Term and Truſt of the ſaid Leaſe 
of Pottern, as Adminiſtrator to. her ſaid 
= two 
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two Daughters, according to the ſaid H:1- 
liam Salters Will, and the true Expoſition 
thereof, the ſame being deviſed in manner 
as aforeſaid. 

The defendant Charles Cleaver the In- 
fant, being Eldeſt Son and Heir of Damc 
Briana Cleaver deceaſed, who was one of 
the Siſters and Coheirs of the ſaid W//tans 
Salter, and the Defendant Stradlings Wife 
being his Siſter and Coheir, inſiſt, thar 
according toW:/;am Salters Will, and for 
that no preſent intereſt in Pottery was 
Deviſcd to his two Daughters, but only 
Contingent poſſibility af Intereſt, in caſe 
che ſaid Plaintiff ſhould Marry or dye, 
neither of which having ſince hapned, and 
the ſaid Daughters being ſince dead, the 


Intereſt and Term in Potters 'ought. ro 
.come to them, as Heirs to the faid Willzan 
Salter, and notto the Plaintiff, as Admi- 


niſtratrix ro her two Daughters, the rather, 
for that they conſented to a decree for 


Sale of Lands, which would have come 


ro them as Heirs ai Law, to Preſerve Por- 
tern from Sale, for the payment of W:/- 
liam Salters debts. 

This Court declared, that according to 
William Salters Will, and the diſpoſition 
therein made of Pottery, the whole Inte- 
reſt of the ſaid Term and Truſt therein , 
was well paſſed in the Plaintiff, and char 
the Heirs of Salter, can have nothing ro 
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Settlement. 


Conſidera- 


tion. 


Leaſe A(- 


| ſigned in 


Reports in Chancery. 


do therewith, nor have any Intereſt there- 
in, and Decrecd the Plaintiff ro cnjoy the 
iame againſt the Defendants. s 


Still contra Lynn & al, 23 Car. $: 
fo. 195. 


Bill is to be relieved for 123. Acres of 


Land. | 


Hat Philip, acolſer Decraſed , being 


poſleſt of a Capital Meſſuage or Te- 
nement, -and Lands by Leaſe from the 
Crown, Dat. x3 Car. i. for the Term of 
60 years. Did by Deed in 1639. in con- 
ſideration of a Marriage with E/zzabeth 
his then Wife; and for that ſhe had parted 
with her Intereſt in Goods, &c. which by 
Agreement, ſhe had the Diſpoſition of for 
her own ule, and other Confideration here- 
in mentioned, did Aſſign over the ſaid Pre- 
miſſes and all his Term therein,to Rumbald, 
Facobſon, and Abrah. Beard on Truſt,that 


Truft for a the ſaid £/iz. ſhould have the profits du: 


Joynture, 
and after 


for Chil- 


dren. 


ring Life,and after to James, Paul, Fane and 
Mary, her Children, or ſuch of them as 
the ſaid Elizabeth ſhould appoint by her 
Will, and for want of ſuch Appointment 
to the ſaid Fames, Paul, Fane and Mary,or 
ſo many of them as ſhould be living ar her 
deceaſe, ſhare and ſhare alike; and af- 
ter Elizabeth dyed, Paul the Son _ 
2 > a 
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dead in her Lifetime. Afterwards by deed 
in 1643- in conſideration of a Marriage 


| between the faid Philip Facobſon,and Fran- 


ces Earnely, and for a Joynture for the 
faid Praxces, and for Proviſion for ſuch 
Children,as he ſhould have by her,the ſaid 
Philip Jacobſon, and James his Son, Aſſign: 
ed over the faid Premiſſes, for the r®main- 
der of the ſaid Term of 60 years, and all 
his Goods and Houſhold ſtuff unto W:/:- 
am, Daniel, and 4l-xander Staples, their 


Executors, . &c. on Truſt, ro permit the Truſt. 


ſaid Frances and Philip, and ſuch Chil- 
dren as they ſhould have berween them, to 
receive the profits during the ſaid Term and 
after the deceaſe of him and his ſaid Wite 
without Iſſue, then on Truſt, as to part to 


| ſuffer the Executors of - the ſaid Frances. 
and -as to the reſidue, the faid Fames 


Facobſon his Executors, &c. to receive the 
profits during the Term afterwards by 
deed in 16486. Reciting all Aſſignments 
and Indentures aforeſaid , he the faid 
Philip Jacobſon Aſſigned over the ſaid 
Premiſles, and his Term therein, to Alex- 
ander Staples , and Jeffery Daniel their 
Executors, &c. on Truſt, as to the ſaid 
Frances Jacobſon, for the Premilles limited 
to her by her firſt Joynture; and as to ſeve- 
ral other parcels of Land named, as in the 
ſaid Deed is recited, which faid laſt premil: 
ſes, contain 132 Acres, which are in _ 
: | ; Or 
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for the ſaid James Jacobſon, from the death 


of his Father, during the reſidue of the 
Term; and in caſe the faid Fames ſhould 
remain unmarryed, or being Marryed, 
and fhouid dye without Iſſue, and his 
Wife being a Widow , then the Rents and 
Profits thereof to remain, and be to his 
younger Brother and Siſter, and after- 
ane "Bog and 7homas Earneley, Son in 
Law of the ſaid Philip, having Marryed 
Jane, one of the Daughters of the ſaid 
Philip, did 22 Car. 1. Releaſe to Staples 
and Daniel, and to the ſaid Phillip, and 
Joanna Facobſon, vid. Executrix of Rombold 
Facobſon, who Survived Beard, all and all 
manner of Truſts and demands whartlſoe- 
ver, and Suits in Law or Equity, which 
they or cither of them, their Executors , 


' Tc. had from the beginning of the World 


unto the date thereof, -in all the Lands and 
'Tenements, with the Appurtenances then, 
or thererofore in the tenure of Philip Ja- 
cob/on aforeſaid, in the County of Wilts , 
and by another Releaſe in Fas. 1647. the 
ſaid James and Thomas Earneley, Releaſed 
unto the ſaid Philip Facobſon, and Jo- 
anna Jacobſon, all manner of Truſts and 
demands whatſoever, in all Lands in the 
County of Ws, as in the former Relcaſe, 
and afterwards by deed in 1653. reciting, 
that rhere was a Marriage then ſhortly to 
be had, between the ſaid Fames Facobſon, 


Son 


a Leh 


Pony pankmd'\g C na of 
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Son and Heir of Philip Jacobſon, and one 
Margaret Still, . the ſaid Philip did Aſſign 
over unto Fohy Still, and Nicholas S:1ll , 
their Executor, &c. the ſaid 123 Acres, 
for the Reſidue of the Term, to the uſe of 
Fames and Margaret, for their Lives ; and 
after their Deceaſes, to the right Heirs of 
the ſaid James, begotten of Margaret, and 
if Margaret ſhould Survive Fames, and 
have no Child by him, and he dye before 
the end of the Term, then ſhe ſhould 
have power to ſell 51 Acres of the pre- 
miſſes, and the Reſidue to rhe Executors of 
Philip ; and if Margaret dye in the life- 
time of James not having any Iſſue of 
her Body by him begotren then living, 
then to the uſe of the ſaid James Jacobſon, 
his Executors, Adminiſtrators and Aſſigns, 
for the reſidue of the Term, which Mar- 
riage took effet', and Margaret dyed 
without Iffue in the Liferime of James, af- 


ter whoſe Deceaſe, the ſaid James being in 


poſſefſion by Deed, in x661. for 400 7. 
Mortgaged the 123 Acres to Elizabeth 
Brialey, and yet enjoyed the 123 Acres, 
till he dyed, and the ſaid Elizabeth Aſſign- 
ed over the ſaid Mortgage, which now by 
mean Aſſjgnments, is come to the Plaintiff, 
and James is dead without Iſſue or Brother, 
and the Defendants Zenobia, Frances and 
Rachell, do him Survive. 

This Court was fully EINE the 
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Voluntary Deed in 1653. by which the ſaid } James 
conveyance. Jeriyed his Title, and afterwards made the 
ſaid Mortgage, under Which the Plaintiff 
* "OO claims, was a good Conveyance, and well 
mher a T im. Executed in Fames, and that the Convey- 
tation of a ance in 1646. was a voluntary Convey- 
Term, to an ance, and the Eſtate rhereby claimed by 
Ifſue Mile the Defendants created, being an Eſtate in 
void inLaw. remainder, after a Limitation of a Term 
for years, to an iſſue in Tail, was void in 
Law, and Decreed the Plaintiff to the 
poſſeſſion of the 123 Acres, or the Mony 
due on the Mortgage, and to enjoy againſt 
all the Defendants, and Decreed thar rhe 
Plaintiff and Defendant Zopkins, who is 
. Adminiſtrator of the Mortgager JamesFa- 
cob/on, to come to an account. 


Oliver contra Leman& al, 19 Car:2. 
- fo. 102. 0 

Trial ar Law, is dire&ted to the 
Plaintift co try his Righr ro a Re- 
veriion of Lands , after the Death of 
the 5 efendant Waigwright - ©» - 
Plaintiffs deſire what time they think fit 
A Tryal at tO try the ſame ; bur the Defendant inſiſts, 
Law Gi. that the Plaintiff ought ro be confined 
rected to be to a convenient tim2, which was prayed 
within a might be the Rule in this Caſe, and rhat 
preciſe time. the Defendant might not be kepr in ſuf: 
pence, and to wait on the Plaintiffs Con- 
venicnce, when he ſhall think fit to try rhe 
| tame 
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{ame. This Court ordered it to be Tryed 
in Eaſter Term next, or the Iſſue be raken, 


pro confeſſo. 


Stawell _— Auſtin, 29 Car. 2. 
fo. 579. 


Hat Georg e Stawel/ Father of Urſula Conftruttion 
and Elizabeth Stawell being ſeized of a Will 


in Fee of Lands, by Deed and Recovery 
thereon , ſetled all the ſaid Lands on the 
Defendant Sir John and Robert Auſtin and 
their Heirs, to the ſaid George for Life ; 
remainder for. ſuch Eſtates and Charges, 
as he by Will or -other writing ſhould 
appoint, remainder to the Heirs Males 


of his Body, with remainders over, and 


by Will perſueant to the power reſerved 
by the ſaid Deed, deviſed the premiſſes 
Citled by the ſaid Deed to the ſaid De- 
fendant for 99 years aftcr his death, up- 
on Truſt, in Cafe he left no Son, or ſuch 
as ſhould die before 2x without Heirs, 

Males, and ſhould leave one or more 
Daughters, for raiſing of 12000 /. if bur 
one Daughter, for fuch Daughter, and if 
rwo or more Daughters, then 20000 /. to 
be raiſed for their portions, to be equally 
divided between them , and to be duc 
and payable at their reſ pedive Apes of 
21 years, or days of Marriage , and the 


laid George died leaving no Son, and ha- 


ving only three Daughters, v/z. Orjat, 
E F; 


on > nates X ww" o 
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Elizabeth, and one Ann Stawell, who died 
ſince her Father, and that the ſaid Teſta- 


ror George his Relict married the De... 


fendant Seymore, and ſhe on the death of 
her Daughter 4», rook the Adminilſtrati- 
on of her Eſtate, and alſo ſoon after died, 
leaving the portion of the ſaid 4» in the 
ſaid 20000 /. Un 4dminiſtrated, and Ad- 
miniſtration of the ſaid 4»ns Eſtate was 
granted to the ſaid 7r/ulz, and Elizabeth 
her Siſter, who are intituled to the ſaid 
Anns perſonal Eſtate, and that the ſaid 
20000 /.-ought ro be raiſed by the ſaid 
Truſtees, out of the Lands ſetled as afore- 
ſaid ; butthe Defendants the Truſtees in- 
fiſt, That by the words of the Will ir 
is dubious, whether the whole 20000 7. 
ought to be raiſed, or any more -than 


When Lang 12900]. the ſaid Ann being dead uin- 
LE proxy married, and before 41. : And the Defen- 
ed with por- dant the Heir inſiſted, That as the Caſe 
tion, or not, is, the portions of the ſaid Aus, ought 


upon the 


words of 


the Will. 


not to be cliarged on the faid Lands, fo 
the only Queſtion before the Court being, 
whether the Truſtees ſhall raiſe 12,000 /, 
or 20000 /. for the ſaid Plaintifls r/ala 
and Elizabeth. 


It appearing plainly to this Court, that . 


by the words of the ſaid Will, that if the 


ſaid Teſtator George had two Daughters, 


or more Daughter, then' 209000 /. ſhould 
be raiſed. co 
T his 
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This Court is of Opinion, and decla: 


red, that the Lands ought ro be- charged 
with the 200007. and the payment there- 


of to the Plaintiffs Zr/u/a and Eliza: 


beth. 


Lawrence contra Berny, 29 Car. 2. 
fo. 156. 


127 


His Caſe is on a Bill of Review: This Bill of Re- 


Court declared , they would not view. 


make Error by conſtruftion ; and 
where a Decree is -capable of being 
executed , by the ordinary Proceſs and 
Forms of the Court, and where things 
come to be in fuch a State and Conditi- 
on after a Decree made, that ir requires 
an original Bill, and a ſecond Decree 
upon that, before the firſt Decree can be 
executed ; In the firſt Caſe, whatever the 
inniqity of the firſt Decree may be ; yet, 
till it be reverſed, the Court is bound ro 
aſſiſt it wich the urmolt proceſs the courſe 


of the Court will bear, for in all this, the 


Conſcience of the preſent Judge is nor 
concerned, becauſe it is nor his Ac, buc 
tather his ſufferance, that the Act of his 
Predecefior ſhould have irs due effect by 
ordinary Forms : But where the common 
Proceſs of the Court will not ſerve, but a 
new Bill and a new Decree is become ne- 


heflary to have the Execution of a for- 


mer 


Where no 


© . ordinary 
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mer Decree, is in its ſelf unjuſt ; there this 
Court defired to be excuſed, in making in 
its own AQ, to build upon ſuch ill Foun- 
dations, and charging his own Conſcience 
with promoting an apparent injuſtice ; 
and to this condition hath the Plaintiff 
Lawrence brought himſeif, for he forbore 
to apply himſelf to this Court to ſupport 
him, as one that claimed under the De- 


cree in 16509, or to pray an Injunion, to 


ſtop Berney; proceeding at Law, bur ſtay'd 
till Berney had recovered the Land by a 


'Tryal at Bar, and been put into Poſleſſi- 


on by the Sheriff; and now no ordinary 


Proceſs up- Proceſs upon the firft Decree will ſerve , 
on the firſt bur heis drawn to a new Bill, to pray Ex- 


Decree will 


ſerve, bur 
there muſt 
be a new 


Bill, ro pray 


Execution 


ecution of the firſt Decree , by a ſecond 
Deree, and this obliveth the Court to ex- 
amin the grounds of the firſt Decree, be- 
fore they make rhe fame Decree again. 
And this Court was not of this Opinion 


of the firſt alone, but'it Was alſo the Opinion of o- 


Decree by 
a ſecond 
Decree. 


thers that were before him, who had made 
ſeveral Preſidents in- like Caſes , and 


would not enter further into Arguments of. 


the Errors. 3: 

Lawrences Bill was an original Bill , 
to Execute two Decrees in 1650, and 
1651, and the Defendant Berney now al- 
ſo Plaintiff, it being croſs Cauſes brought 
his Bill of Review, to Reverſe the ſaid 


Decree, &c. as Unjuſt and OOO HOY 
the 


| Reports in Chancery: 


the firſt Decree by the Lord Coventry, in 
30Car. 1. decreed a Sale of the premiſſes 
for a performance of the Truſt; thar in 
1650 a Decree was made to fruſtrate the 
Lord Coventry's Decree. 
c bh 
Pricke contra Palmer , 29 Car. 2. 
ſo. 323. 


"His Court was ſatisfied the Plaintiff Want of a 


had a quiet enjoyment for a lon 
time, and declared, That notwithſtanding 
2 Surrender is wanting, yer the Plaintiffs 
Title ought to be ſupplied in Equity , and 
decreed the Plaintiff to enjoy the pre- 
miſſes., and the; perpetual Injunction to 
ſtay all proceedings at Law. 


WVoolſtenholm contra Swetnam; 29 Car.z. 
10.146. 


. * poſſeſſed of a Perſonal Eſtate , and 
making proviſion for his Grand-Childfen, 


| being the Children of 7homas his eldeſt 


Son, being five in number, whereof Perer 
Swetzam was one, did by Deed authorize 
the Defendant William Swetnuam, who was 
his ſecond Son, and the Defendant 7homas 
Swetnam, who was his. Grandchild , to 


ſurrender 


Aided. 


Hat Thomas Swetnam deceaſed , being Settlement: 


receive 32 /. Rent, which was an Arrear of 


16 /. per Anumm Annuity of Foſter's Farm, 
| K - iN 
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in Truſt, to be divided amongſt his ſaid 
five Grandchildren at the Age of 21 ; and 
the faid Thomas the Grandfather by ſome 
other Deed charged his whole Lands on a 
Settlement thereof on the Defendant 7 ho- 
9145,with the payment of 1000 [. equally 
amongſt' his ſaid five Grandchildren , 
whereof the faid Peter was one, and in 
further kindneſs to the ſaid Peter , in 
1657. by Will gave him 100 /. to be paid 
; Out of the Perſonal Eſtate, and made the 
Defendant W:1liam his Executor ; and the 
ſaid Peters Father, to increaſe his Fortune, 
put our ſeveral;Sums of Mony in the faid 
William's Name, and depoſited other 
Mony in the faid Defendants hands , for 
the ſaid Peters uſe, and by his Will fur- 
ther gave to Peter 3o /. and Peter mar- 
ried the Plaintiff Martha, and by his Will 
deviſed all his Eſtate to the ſaid Martha, 
whereby the.Plaintiff is intituled to the 
ſaid Deviſee, and to the ſaid Peters ſhate 
in the 10007. ſo to be relieved for the 
Sum, is the Bill. 
The Defendant W:1/iam inſiſts, That 
Thomas, the Father of Peter , died polic(- 
ſed of a Perſonal Eſtate of 266 /. and the 
: 00 1. cr} Defendant as his Executor poſleſt ir , and 
be ra:f#d ang Paid his debts, being x00 4. and ſays, that 
divided a- Che 1000 /, was given to be divided as 
monglt five Children, one dies before diſtributionthe Survivors 
ſhall haye his ſhare, and nor the Deviſce of him that is _ | 
| a1ore- 


a ©. 


Reports-in Chancery. 


afore ſaid, - and as the -Defendant William 
ſhould think fic , and that Peter dying 
before any diſtribution was made to him 
thereof, the Defendant Williamought nor 
ro diſtribute rhe ſame amongſt the other 
four, and no part of ir ought to come to 
the Plaintiff. 

This Court declared, That no part of 
the x000 /. doth belong to the Plaintiff in 
Right of the ſaid Peter, or otherwiſe, and 
ti iſ the Bill. | 


Nance contra Coke, 29 Car. 2. 
fo. 64. 


'T He Plaintiff ſeeks Redemption of a Releaſe 
Mortgage made the 17th of Jac. x. pleaded 

the Defendant pleaded a Releaſe of the Rds - = 

Mortgagors Intereſt in A»no 1620. Fl 

This Courr after ſo long time and ſuch g.ge ang 

Releaſe , could not admir the P lainriff tO allowed. 

Redeem, though the premiſſes were Morr- 

gaged for 376 7. and worth now to be fold 


1500 /, | 


Burgrave contra Whitwick & af", 29 Car.2. 
fo. 173. 


Hat George Whitwick deceaſed , ha- 
ving Iſſue George his only Son, and 
rzabeth, and Martha the Wife of the 


Defendant Curtis, by Will bequeathed to 


2 the 


bY 
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the ſaid Elizabeth 6001. to be paid: unto: 
her as therein after is expreſſed , and to 
the ſaid Martha 600 [. in like manner , 
and gave the reſidue of his Perſonal Eſtate: 
to the ſaid George his Son, to be employed 
as ſhould be afterwards expreſſed in his 
Will, and alſo gave to his ſaid Son and 
his Heirs all Lands whatſoever,and Willed, 
That if either of his ſaid Children ſhould' 
dye in their Minority , that the ſurviving 
ſhould be Heirs to the deceaſed in equal 
portions ; but if all ſhould die without 
Iffue, then he gave his Lands to George the 


. Son of Humfrey Whitwick , with Remain: 


ders over, and ordered the faid Portions 


in convenient time to be laid out in Lands 
for his faid Children , and til} Lands pur, 


_ chaſed the Executors to retain the Mony 


ſolong as the Overſeers ſhould ſee good, 
at 57. per Cent. and made the Defendant 
Humfrey Whitwick Executor. i inde be 

That George the Son' died Inteſtate 
under Age unmarried, that-no Land hath 
been purchaſed by the Executor : That 
Martha attained 21. and received her 
Portion, and alſo the Moiery of the reſis 
due of the Perſonal Eſtate bequeathed to 
George the Son, bur refuſes to pay E124 
beth her 600 /. and- Moiety of the faid 
reſidue of the Perſonal Eſtare,, ſhe being 
yet a Minor under 21. yet ſhe is married 
to the otherPlaintiff Burgrave,who can give 
a Diſcharge. The 


Reports in Chancery. 
The Defendant inſiſtſts, According to 


the- meaning of the Will-he 'ought- not to 
pay Elizabeth till the Ape of 21 years, 
for in caſe ſhe die before, the ſaid Martha 
ought -to haye the other Moiety of the 
reſidue of the Perſonal Eſtate, and he is 
adviſed there is a poſſibility of Survivor- 
ſhip of the Plaintiff E/izabeths Portion;and 


Moiety of the reſfiduary of the Perſonal 


Eſtate, and thar if he ſhould pay ir to the 
ſaid Elizabeth, and the ſhould die before 
21, the Defendant Martha may compel 
him to-pay it again. 

Bur the Plainrift inſiſts, That the Moi- 
ety of - the refiduary Perſonal Eſtate deyi- 


{ed to the ſaid George not being laid out in 
Lands, falls to the Plainciff within the 


words of that Clauſein the Will,that gives 
the refidae by equal portions to the ſur- 
viving, and fo no further Suryivorſhip in- 
tended. 


This Court was of Opinion, and des Refi 


clared the reſiduary part of the Perſonal _ _ 


Eſtate not 


_yw_ ſubjec t 
thar preſently veſted in the Plaintiff, upon _ are 


' the death of the ſaid George the Son, and pgency of 
ordered the Defendant, the Executor , to Survivor- 
+ pay one. Moiety. of the refiduary Perſonal ſhip, but the 


Eſtate; and in caſe Elizabeth die before /ntcrelt pre- 
ſontly Ve- 


Eſtate is nor ſubject to any contingency 
of Survivorſhip , but that the Intereſt of 


21, then the 600 /. to be paid to Martha, 
which in the meantime is to be kept in tne 
Defendants hands. _ K 3 Mor: 


123 


duary 


+. Erctins: 2 _— — "; a 
IIS v6 5 


: £ q LE - 
at % TEES ie DI ": 
OY OT TR " TT « Py » pr _—_— XI Aut *% aha 
bY - 1 0917 cn "wt lf " me ee <bo >> p we pY wteds nn 
” 


——y 
et $4 EO EB 


4.928 
___ 


DP UELSIT by Tong ” 5-44 
"orb oe ge RS | w 
- AA. £46 cola 


27 IN — ; _ - 
_af] 4 — ge" 
, "+ . yD0- £00, $94 YG. oa > - Wax 
: wy . =" 
0 0040p > Att. RCTS -mw>" ww _ #9 1-4. 44 2. & rr « 
_ 4 j , =_ ” 


Ph on >, F4 wh T3 : Nats : , 
7 or <——_—_—— aan Wro— dy; ov, 0. apa + 64 mus oe 22” AS 1 gb > vc 
_ 
m—_ wes. oS ” * « > < od ags ow we oe _ orgs © . 4+ net 


' Renewing 
Copies upon 
reaſonable 
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Morgan contra Scudamore, 2 9 Car. 2. 


fo. 658. 
He Plaintiffs being Cuſtomary 'Tenants 
of the Mannor, in which Mannor 


the Tenants hold Eſtates, by Copy to 
them and their Heirs, by the words ( Sib; 
( Suis ) for 99 years yielding a Rent, 
paying a Herriot, and doing of Suit and 
Service, &c. And by the Cuſtom of the 
faid Mannor, the Lords . upon Expirati- 
on of every Eſtate, ought to renew upon 
reaſonable Fines, and which ſaid Eſtates, 
by the Cuſtom of the Mannour, do deſ: 
cend from Heir to Heir, and their Eſtates 
to be renewed for reaſonable Fines, they 
being expired, which the Lords of the 
Mannor refyſe, demanding more than the 
Fee for a Fine, whereas two years yalue, 
was as much as ever was, or ought to be 


_ given ordemanded. 


The Defendant,. the Lord of the ſaid 


Mannor inſiſts, that there was fuch a Cu- 


ſtom to rene for gg years, bur the Fines 
always at the will of the Lord, and fuch 
as the Plaintiffs coyld agree with him, for 
chere being no benefit ro come to the Lord 
during the 99 years, ſo the queſſiorr is , 
wherher the Lord ſhall be ar liþerty,ro ſer 
what Fine he pleaſe, or be reſtreined there- 
in-by this Court, it appearing, that the 
Fines are Arbitrary. The 


on OS 


— 


Reports in Chancery. 


The Plaintiffs 'infiſt , that though the 
Fines are Arbitrary, yet the ſame are by 
Law ſuppoſed to be reaſonable, and thar 
in ſomeCaſes; the Law had adjudged a- 
bove two years value,to be an unreaſona- 
ble Fine, and the Defendant had deman- 
ded 10 and 12 years value for a Fine, 


_ whichis very extravagant, and the will of 


the Lord in this Caſe ought to be li- 
mited, « - 

The Defendant inſiſts, that the Plain- 
riffs Eſtates, and Terms for 99 years, ex- 
pired\many years before the Bill Exhibi- + 


ted, ſome of them 3o, and others xx or 


12 years ſince, in the life-time of the De- 


| fendants Father, and ſome of the Plaintiffs 


Eſtates have been granted to others; and 
Fines levied thereon,and rhat theTenants of 
the ſaid Mannor, do not during the 99 
years -pay any Fines upon death or alte- 
ration, fo nothing is due to the Lord for 
99 yeaxs together, ſo that the Defendant 
inſiſts nine or ten years purchaſe is a rca- 
ſonable Cuſtom. | 


This Court declared, the will of the The Lordof 


Lord ought to be limited, and that the 2 Mannor 
le, limited to 


Plaintiffs onpayment of two years va 
ſhall be admitted to their ſaid Eſtates,and 


all claiming under him, and that the Plain- 
riffs ſhall renew ſuch Eſtates within one 
year after the Expiration of their Term, 
K 4 in 


o 


value, for 2 


hold the ſame againſt the Defendant, and z;,... 
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BY | TenantsD< in caſe they be of Ape, or within the four 
| | Caabar tk Seas at ſuch time, or otherwiſe within one 
gh meV Vil year after ſuch reſpeftive Tenant ſhall at- 


1Y + e year al- > | ; 
_; 7 rain the Age of 21, or return from beyond 
Iu! ter the Lea- 

1! fes expired, The Seas, or elſe ſuch Tenagr ſhall be for 
j: þ Y ever forecloſed of any help or benefit, and 
[11 21 and then the Lord is ar liberty to diſpoſe 
' |; thereof, | | | l 
1118 Warwick contra Cutler, 39 Car. 2. 

] | Fl fo. 285. 

SI Will , He Teſtator deviſeth Lands to be 
W142 Lands m _ held by his Execurors, till the Te: 
RIF; fedrobeneld qarors Son attained 22 years of Age , for 
$193; by Execu- EE EW | x | 

YH: 5.1 1; Maintenance of the Executrix , and her 
#1! Sonatain Children, that che ſaid.Teſtators Son dyed 
$19! 22 years, before 22 years of Ape. - . 

4{f;' Sondyesbe- This Court decreed the Executrix to- 
F175! : forez2 Ex-hold the Lands againſt the next Heir, un- 
BI: | coor - F til the ſaid Sons Age of 22 years, as if 
Tiff NT and ol the ſaid Son had lived to 22 years, and 
41010 yas ©:1., the Plaintiffs debt on Bond, to be paid by 

HE years the next Heir, or the reverſion to lye li- 
16981 | able, and charged therewith. 
$1] 338; 

S | it 2 
2018 ; 
1 Joi'y 

41:48: 

1: : "I 
' | TY 
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* Follycontra Wills, 30 Cara. fo. 523. 


Hat Roger Garland , Elder Brother, Will. 
by Will, did give unto John Wills, Deviſe of 
the Defendants lire Husband, the uſe of _ to f : 
all and ſingular the Goods, Plate , &c. = _— 
whatſoever then in his Houſe, for Term of ina ow 
II YCEArs from his death, and after the r 1 over FS. 
years expired, he gave the ſame to his two decreed to 
Nephews, Robert and Roger Garland,. and deliver the 
ro his Niece Elizabeth the Plaintiff, to be G294s after, 
equally divided amongſt them, and after *®** 7 Years 
the xx years, the ſaid W/:/ts was to deliver 
them to the Plaintiff. 
The Defendant W1/1s inſiſts,that by the 


bequelt of the ſaid Goods for the 11 years, 


| the and her Husband to whom ſhe is Exe- 


cutrix, are well intituled to the property 
of them, and thar the Deviſour is void in 
Law and Equity. <P | 
This Court decreed the Defendants Will, 
to deliver the goods to the Plaintiffs, ro be 
divided according to the Will, the faid 1 1 


years being expired. + - | 


German contra Dom Colſton, 30 Car.2. 
| fo. 741. TY | 
His Court decreed, that in caſe here: m_— s 

after any Debt'of Sir Joſeph Colſton, 1. 

ſhould be diſcovered and recovered againſt , g.;.. 
his Executors the Legatees of Sir Foeph 

(4 lon are to refund in proportion, _ 
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Reports in Chancery. 


they have received for, or towards their 
=. Hl make up Aſks for ſatisfaQiion 
thereof. | 


Cotton contra Cotton ,+ 3O Car. 2. 
fo. 71.& 282. 
Hat Nzcholas Cotton being ſeized in 
Fee of Copyhold , and Free hold 
Lands in Middleſex and Surry, of 500 |. 
per Annum, in 1676. dyed withour Iflue, 
wherebythe ſame deſcended to the Plain- 
tiff, as Couzen and Heir to the faid Nzche- 
las, bur the Defendant Xatherime Cotton , 
pretends that the ſaid Nicholas Cotton made 
his Will in Writing, 25 years ſince, v7z. in 
1650. having firſt furrendred the ſaid Co: 
pyhold Land to the uſe of his Will, and 
bequearhed the ſame tothe ſaid Deſcndant, 
Mrs. Katherine Cotton his Relit, and her 
Heirs ; burif ſuch Will were, the faid Nz 
cholas purchaſed ſome Lands fince, which 
deſcended ro the Plaintiff, and that the ſaid 
Nicholas a little before his death, contra, 
ed with Sir Thomas Lee and his Truſtees, 
for certain Copyhold, and other Lands 
in Sunbury, and was to pay 11710 for the 
ſame, and paid moſt of the Mony in his 
Life-rime, and had poſſc{lion. 

The Defendant Mrs. Cotfoz inſiſts, that 
Nicholas Cotton her late Husband, depoſi- 
red in the Hands of the ſaid Sir 7homas 
Lee, or his Truſtees 600 /. defigning to 


er 
on 
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purchaſe the ſaid Land in Sunbury ; but her 
faid Husband Cottory, was to have intereſt 
for the ſaid Mony, and he only rented the 
faid Sunbury Lands, and not purchaſed 
them, becauſe a good Title could not aps 
pear, bur inſiſt, that after the death of her 
Husband, -ſhe purchaſed the premiſles,and f 
paid 320 / more then the 600 /. paid into 
the ſaid Sir 7homas Lee's Hands, and that 


. her Husband by the ſaid Will, deviſed 


to her all his Real and Perſonal Eſtate,and 
made her Executrix. | | 

This Cauſe being now heard by Mr. Articles for 
Juſtice Windham, who on reading the Ar- purchaſe, 
ticles between the ſaid Nicholas Cotton ,and 600 0. 
and the ſaid Sir Thomas Lee, whereby the Pd 5s 
ſaid Nicholas Contracted with him for the 77% A 
purchaſe of his Free and Copyhold Lands a7 hens 
in Saxbury, in Fee ſimple for 9207.is of yeyance ex- 
Opinion, that the faid Nzcholas dyed be- ecuted ) 
fore any Conveyance made by the ſaid contractor 
Sir Thomas Lee of the ſaid premiſſes to 9y<s before 
the ſaid Nicholas, and the ſaid Sir Thomas *?Y ay” Ks 
paying Intereſt for the ſaid 600 /, and the nay" ,p 
faid Nicholas paying Rent for the ſaid pre: part of his 
miles, the ſaid 600 /. at the death of the perſonal 
faid Nicholas , was part of his perſonal Eſtate. 
Eſtate, and asto that 600 /. could not re- 
lieve the Plaintiff , but difmiſt the Bill. 

And as to the Morgage made to Perkins ” 
by the ſaid Nicholas, and the Defendant . *© 
his Relic, ic appearing that part of the 


Mor- 
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Equity of Morgaged Lands was before that Morgage 
redemption made, ſetled on the ſaid Nicholas. and Ka- 
to whom zherixe in Joynture, or otherw'ſe, ſo as 
belonget®. the ſame came to her as Survivor, this 
Court is of Opinion , that the Equity 
of Redemption, belongs to her as {urvivor, 
and not to the Plainriff. | 
Bur as for the other part of the Mort- 
gageg premiſſes, and other matters in the 
Plaintifs Bill, for which he ſeeks reliet as 
Heir. The queſtion being , whether. any 
Republicati- republication were of the ſaid Nzcholas. his 
on of a\Will. Will, and whether the fame Lands do be- 
Jong to the Plainrift as Heir, or to the 
Defendant Fatherize as Deviſee by force 
of the faid WHL. 
This Courtreferred that point toa Try- 
al ar Law upon this Iflue, whether the ſaid 
ichelas Cotton, did by his ſaid Will, -de- 
viſe the faid Lands in Sheperton in the 
Defendants anſwer mentioned to be pur- 
chaſed by the faid Nicholas Cotton of one 
Row/ell in Fee in 1659. to the {aid Kathe- 
rine; or not. 


A Tryal at Law having been had upon 

the'point aforeſaid, a Special Verdict was 

"2" by the Lord Chicf Juſtice North's direCti- 
creed to the 02 found, and on a Solemn Argument be- 
Device, More all the Judges of the Common Pleas, 
they unanimouſly-gave Judgment for the 


Defendant, that the Lands in queſtion,did 
belong 
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belong to the Defendant Katherzne, as De: 
viſee by the ſaid Will. 
| This Court confirmed the Judges Opi- 


% 


Civil contra Rich, 30 Car. 2. fo. 338. 


Hat Sir Edwiz Rich made his Will, 
 _ Whereby he after ſome Legacies 
gives and Bequeaths all the reſidue of his 
Eſtate both real and perſonal, ro Sir 
Charles Rich his Heirs and Aſſigns for e- 
yer, and njaks-him Execurtor of his Will, 


- and in his Will ſays, he left his Eſtare as 


aforefaid, in Truſt with him, wherewith 
to reward his Children and 'Grand-chit- 
dren according to their demerit. 

This Court declared , That as to Sir A general 
Edwins Eſtare taking the words of the Truſt in a 
Will of the faid Sir Edwin as they were, —_ for 
they could amount to no more than a ge- 
neral Truſt in Sir Charles, to reward ſuch. T...q 
of his Children, and Grand-children as to create a 
they ſhould demerit, and as Sir Charles certainty of 
ſhould think fir, and not an abſolute fix- right. , 
edTruſt,to create a certainty of right or in 
tereſt as ro any certain Proportion,in any 
of the Children or Grand-childrgn, much 
leſs in the Plaintif Civil Rich, who de- 
mands the: greateſt parc of the Eſtate,and/# 
that-it was in the Grandfathers power, to 


give the ſaid Eſtate , or what Proportions 
thercot 


and not a -. 


# 


A Supple- 


mental Bill, 
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thereof as he pleaſed, to any of his Chil--- 
dren or Grand-children, but whatever of 
the real Eſtate of Sir-Edwin was diſpoſed, 
or ſerled by the ſaid Sir Charles by a&t Ex- 
ecuted in his Life time, or was deviſed, 
or given by the Will of the ſaid Sir Char- 
les, the Plaintiff not to be releived, but dif- 
miſt the Bill. | 


Boeve contra Skipwith, 3D Car. 2. 
| f0.140. 


He Bill is a Suplemental Bill , to 
have a further diſcovery from the 


for a further Defendant by way of Evidence, for the 
diſcovery. hetter clearing the Matters depending on 


the Account, which the Defendant hath 
not anſwered in the former Cauſe. 

The Plaintiff pleaded the former Bill, 
to Which the Defendant anſwered, and 
_—_— heard, and the Account di- 

This Coyrt ordered the Defendant to 
anſwer to all Matters in this Bill, not an- 
{wered to in the former Cauſe, but the 
- <p not to reply, 'nor to proceed ſur- 


4 


\ 
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| Dom. Grey & a contra Colvile, & a/ 


30 Car. '2. f0.397. 


He Plaintiff the Lady Greys Bill Lands pur- 
is to be relieved for a debt of Þ#{d in 


1500 2. and Intereſt on Bond , wherein Tool decre- 


tO pay Judg- 


John Colyile did bind himſelf and his 
Heirs,: to repay the fame unto the Plain- 
tiff her Executors and Aſſigns, that the 
fame nfight be paid our of the Lands, 
which were purchaſed by the ſaid 
John Coluile with his own proper Mony, 
in the names of himſelf and the Defen- 
dants Wife , to hold to them two for 
their lives, and then to the Heirs of Co/- 
vile, and the reſt were purchaſed in the 
names of the ſaid Defendants Morriſs and 
Sannders in Truſt for the faid John Col- 
wile and his Heirs; That ſoon after and be- 
fore the x5007. was paid, the ſaid Jobs 
Colvile died, and the right and equity of 
the premiflcs, during the life of the faid 


| Defendants Wife is in. Jofta Colvile, and 


the Reverſion in Fee after the death of 
the ſaid Wife, will deſcend to the ſaid De- 
fendant Fofia Colvile, as Son and Heir of 
the ſaid John Colvile, and the profits are 
received by him or for his uſe; that the 
ſaid John Colvile dying inteſtate , Admi- 
niſtration is granted to Dorothy his Relict, 
who pleads ſhe hath no perſonal Eſtate, 

; whereupon 
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whereupon the Lady Grey commenced a 
Suite at Law, by filing an Original for 


her ſaid debr againſt the Defendant Jofia . 


as Son and Heir of the ſaid John Colvile, 
and hath got Judgment thereon to have 
ſatisfaction for the faid debr. out of the 
Reverſion- of the Lands of John , which 
deſcended in Fee to the ſaid Defendant 
Jofra Colvile, and ought to have ſatisfacti- 

on accordingly , but the ſaid Defendant 
Jofra pretendeth he hath nothin$ by del- 
cent in prefent, but the Reverſion of the 
Lands purchaſed - in the names of Job; 
Colvile and his Wife, after the death of 
his Wife, whereas he and the other two 
Defendants were only Truſtees for Fohs 
Colvile and his Heirs, and their 'Truſt be- 
ing now come to the Defendant Fo/a, 
they are liable as Aſſets in equity for ſatil- . 
faction of .the Plaintifls debts, and the 
Plaintiff ought to be let into the imme- 
diate Poſſeſſion , and the faid Fofta alſo 
inſiſts, That the premiſſes are incumbred 


. by a former Judgment of one Leaſe for 


8007. and the Plaintiffs Creditors, and 
other the Creditors in their Suir, ſeeking 
relief againſt the ſame Defendants,upon the 
fame Truſt and Equity, and to have their 
debts paid our. of the faid Lands, they 
inſiſting they are Creditors by Judgment, 
grounded on Original of the fame day 
and date with the ſaid Lady Grey, and 

ought 


e 


Reports i in Chancery. 


ought to be ſatisfied in equal depree and 
time. 
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The Plaintiffs Creed and the other Cre- Judgments 


ditors inſiſt, That they for ſo much as to Attach 


the Eſtate in Law- of ,W7/e is in the Heir, 


Lands ac- 


that their Judgments ought to Attach the cording to 


Lands according to priority of: Originals 
and tho' the ſaid Leke have obrained a 
Decree , prior to the Creditors in theſe 
Suits, yer the ſame is ro be ſubject to the 
diretion of this Court, and ought not to 
take place, bur: according to the Date of 
their Originals. 

This Court (it being admitted by all chat 


the Original on which the ſaid Lefes Judg- 


ment is grounded, is prior to all the other 
Creditors Originals, and that the Plaintif? 
the Lady Grey, and Creeds Originals are 
next in priority,and bear the ſamedate ons 
with another, and oughr-nexr to be ſaris- 
fied with orher Judgments, who Origi- 
nally bear the fame date ) declared, rhat 
the Eſtate purchaſed in the Names of the 


Defendants Wile as aforeſaid, was a Truit 


for life, attending the Rey erſiori, and fo li- 
able -to make the ſeveral Plaintiffs Satis- 
faRion for their Debts, and ſhould be en- 
joyed by the Plaintiffs, againſt the ſaid 
Wiſe and Fohah Coluile the Heir, and the 
Courr decreed, that if the Eftate of Ve 
as aforeſaid were not {ufficienr, then the 
faid Reycrſionary Lands, pu:chaſed.in the 

L Names 


pr! oriTy ot 


' Or1g:nzals. 
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Names of the ſaid Morris and Sanders, af- 
cer the death: of Sir Joh» Tufton, who 
hath an Eſtate for life in the ſaid Lands , 

ſhould go towards SatjsfaQion of the ſaid 
Debts. \ ? 


Carr contra Bedford , 30 Car. 2. 
to. 64- 9 


| J He Bill being, that Edmund Arnold 
having no Child, by his Will, 
whereof, he Arn the Defendant Bedford 
Executor, gave ſcveral Legacies to ſeveral 
perſons and uſes, and eaveall the reſt and 
reſidue of his Moneys and Perſonal Eſtate 
after Debts paid, ro and amongſt his Kin- 


dred, according to their moſt need, to be. 
diſtribured amongſt them by hisExecutors, 
{aving ſuch Legacies as ſhould by his Will, 
cr any Codictl further diſpoſe of, and the 
Teſtaror afrerwards by Codici! gave other 
Legacies, and defired rhat a care and re- 
oard ſhould be had ro-the Plaintiff, Jobs 
Bancher. 

The Defendant the Executor inſiſts, that 
he not knowing to what degroe of Kindred 
the bequelt of the ſaid refidue ought to ex- 
rend,he had anttzxed two Schedules of Re- 
moreit Kindred, and is adviſed until their 
{everal Claims, were examined and ſecled 
by tnis Courr, he could nor ſafely make 
a diſtribution. 

This 
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This Court taking into conſideration, to Deviſe after 
whar degree of Kindred the Teſtator's be- D<>ts and 
queſt of the refidue of his Perſonal Eſtate ——_ 
to his Kindred of moſt need could extend, 64 Ga y 
that the Act of Parliament for better ſer- net his 
ling Inteftates Eſtates, was the beſt Kindred, xc- 
Rule that could be obſerved, as to the Li- cording to 
miting the extent of the word Kindred,and their molt 
that it ſhould extend only to the Teſtators 29) this 
Siſter, Anu» Carr, and her Children, and I. = — 
to the Teſtators Nephews and Nieces Jon ma 
now living , and that no Kindred out a& for 
of the degree of a Brother or Siſter to better Sertle- 
the Teſtator, or a Child of ſuch Brother ment of 1n- 
or Siſter, ought to come in ot have any ſtates E-_ 
ſhare of the ſaid Reſidue,and that amongſt #255: 
thoſe that are to come into the Dilſtribari- 
on, the Executor ought chiefly to conſider 
thoſe that have moſt need, that ſo they 


that have more need, may have more than 


taey that have leſs, and decreed the ſame 
accordingly : and as to the faid Fohs Bun- 
cver, who was his Siſters Son, and ſo to 
have ſhars, and was particularly recom- 
mended to the Executor, who the Court ' 
declared had a power to give ſome more 
thant other, this Court ordered the Execu- 
tor to give him ſomewhat conſiderably 
out of the Reſidue of the ſaid Eſtate, and 


. the Executor to. diſtribute the remainder 


to ſuch of the Kindred, as arc to come in- 
to the Diſtribution, as ſhall appear ro the 
L. £ aid 
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faid Executor to havemoſt need,and in ſuch 
manner and proportion , as he ſhail think 
fit, and Sir Samuel Clark, one of the: Ma- 
.  . ters of this Court, is to ſee right done in 
Diſtribution. chis Caſe, and the Bill wherein the Plain- 
tifts which are beyond the degrees of Nez 
phews of the faid Teſtator, is to ſtand 
diſmilt. ED. 


Bourne contra Tynt , 3o Car. 2. 


fo. 636. 


Wil. Lb He Caſe is, that Roger Brown the Plain- 
rifis Brother, by his Will in 1671. de- 
viſed to Executors in Truſt, all Lands as 
before that time were Mortgaped to him, 
and all Money due thereupon, that they 
ſhould lay our fo much of his Perſonal 
Eſtate, as remained after Debts and Lega- 
cics paid in a purchaſe of Lands of Inhe- 
ritance, to be f{erled on the firſt Son of his 

Body, and the: Heirs Males of the Budy of 
fuch firſt Son, and fo to all Sons in Tail 
Male, and for want of ſuch Iſſue on the 
- Plaintiff for life, remainder to the Plainrifis 
eldeſt Son in Tail, remainders over to the 
Plaintitis Children in Tail, and by his 
Vil deciarea and deviſed, that in caſe the 
Citid his fais Wife was then big withal , 
ſhould be a'Daughter, then he gave to her 
Icoo 7. to b2 paid to her at 21 or 6 
Months aftce Marriage, and in caſe, ſhe 
Mar- 


Reports in Chancery. 
# Marryed with conſent of che Truſtees | 


then the ſaid Portion to be 3000 /. and it. 


was provided by the ſzid Wiil, that the 
Truſtees out of the Intereſt of the faid 3000 
]. ſhould pay for the Maintcnance of the 
ſaid Child, 807. per Annum, and it wes al- 
ſo provided, that in caſe ſuch Daughter 
ſhould dye before ſuch Marriage or Ape of 
2. 1then her Portion and Mony (© deviſed to 
her, (hould go, and be for the uſe and be- 
 nefit of ſuch Perſon or Perſons as ſhould 
at any time enjoy his Lands of Inheritance 
according to the Wilt; and thereby decla- 
red the fame Money to be laid out in a Pur- 
chaſe of Lands, ro be ſetled as aforeſaid, 
and. allo declared, that the reſt of tke 
Perſonal Eſtate not given or diſpoſed of 
by his Will, ſhould all be beſtowed in 
Lands of Inheritance, and ſerled as afore- 
faid ; and the ſaid Roger Burne , dyed 


without Iſſue Male of his Body. and about 


three Months after the ſaid Defendant 
Florence his only Daughter was Born,and 
\ the Truſtees have not purſuant to the Will, 
laid out the Perſonal Eſtate in Lands, fo 


-thar the Plaintiff oughr to have che Inte- 


reſt of ſuch Money, as ſhould have been 
laid out in Lands. 
The queſtion in this caſe being, whe- 


ther the 3000 /. and the Intereſt thereof 


over and aboye the 80 /: per Annum Main- 
tenance of the Defendant Florence, ſhouid 
L 3 be 
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| be paid to the Defendant, or to the Plains 

tiff, who claims the ſame by virtue of the 

Will, in caſe the ſaid Defendant Florence 

had nor happened tobe Born, the Will be: 

ing made before ſhe was Born, and the 

Plainrift claiming the 3o0o /. and Intereſt 

over and above the faid 80 /. per Arun , 

in Caſe ſhe ſhould dye, or not be Mar- 

ryed, or incapacitated to diſpoſe thereof. 
The Defendant inſiſts, that the Plaintift 

having a very conſiderable Eſtate from the 

Teftator by the ſaid Will, which would 

haye deſcended to the Defendant Florence, 

in caſe ſhe had been born and living ar 

the time of the Death of her ſaid Father, 

and that the Plaintift cannor have any pre- 

rence to the Intercſt of the ſaid 3090 / 

as aforeſaid, for that there is not any 

Portion and Clauſe or DireQion in the Will touching 

Intereſt de- the ſame. | 

viied upon © This Court declared the 3000 /. and 
91 FP; Fudigl latereſt over and above the faid 80 /. per 
©} M1-caoe 4Annum, belongs to the Plaintiff, in caſe 
Jecreed to bethe faid Florence dye before ſhe receivethe 
xd into ſame by the faid Will, and Decreed that 
Court for the Intereſt of the 3000 7. be paid into 
tne venefit. Court, and not to be taken our, withour 
of the Heir oood Security, given by the ſaid Zelena, 


ra 7 wh ."ro make good the Benefir thereof ro the 


oft. Plaintiff, in caſe the ſaid Florence dye be- 
Deviſces Tore 21 years, or Marrycd as aforeſaid, as 
death the Will directs. Os 


Elvard 


% 


uy 
\ 
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Elvard contra Warren & a ZI Car.2, 
fo. 350. 


He Defendant being in Contempt for Priſoner 
diſobeying a Decree, and being ay Haveas 
Pritoner in Briſtol, a Habeas Corpus cunt Corpus 


<> * 1. . broug]l 
caufis, was ordered to bring him ro the om Brifal | 
Bar of this Court, who was brought, ;... ©; 


up, and turped over to the Fleet, who g.; ro the 
is there a Priſoner , and refuſes to obey Zee, for 
the ſaid Decree. that he was 

The Court ordered a Sequeſtration a: in contempr. 
gainſt his Real and Perſonal Eſtate: 


Warner contra Borſley ; ZZx Car. 2. 
fo. 629. 


He queſtion being, whether a Deviſe Derviſc. 
of the Plaintiffs Father by his 
Will of his Perſonal Eſtate, and. Debts 
to the Plaintiff in remainder alter the 
death of his Mother , and the Deviſe 
thereof ro her in the firit place , ſhe 
being Executrix to the ſaid 1. Teſta- 
tor , and the Defendant her Exccurtor, 
were good or nor. 

The Plaintiff inſiſted, That rhe Deviſe 
of the perſonal Eſtate by the Will of che 
Teſtator to his Wite, was an abſolute De- 
viſe to her by operation of Law and was 
veſted in her, and ſo conſequently in the 

L 4 == Ms 
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Defendant, who is Executor of the ſaid 
Alice, by virtue of the ſaid Executor, and 
the Deviſe or Limitation over to the Plain- 
tiff after the death of his faid Mother, who 
_ was Executrix of the firſt Teſt ator, was 
abſolutely void in Law, and the ſaid De- 
fendant as Executor to the Plaintiffs ſaid 
Mother,is well intituled to the ſaid perſonal 
Eſtate, deviſed by the Teſtators ſaid Will. 
The Plainrift inſiſted, That the Devilſe 

ro the Plaintiff in Remainder, after dearh 
of his Mother was a good Devile, and 
ought to þe countenanced, the rather in re- 
eard ſuch Deviſe in rhe life time of the 
{aid Teſtator and Teſtatrix was conſent- 
ed, and agreed to by the Relic and Execu- 
trix, and {o decreed at the former hear- 
ing. | 

Deviſe of a * This Court declared, That the Devyiſc 
Fence! E- of the perſonal Eſtate to the Plaintiff in | 
4 "i = Remainder was a void Deviſe , and the 
te- the dearh ſaid Eſtate ro the Teſtaror immediately 
of J. S. is a thereupon did Attach and veſt in the faid 
void Deviſe Alice, his Relit- and Executrix, and the 
and Veſts Defendant as her Executor, was, and is 
wholy in].S. well intituled thereto, and decreed accor- 
Ihe being dingly. Ke br TS 
Executriz. +» | 


& 
S * 


* 


> 
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Bredhuſt contra Richardſon, 31C ar.z 
fo. 695. 


8 'Hat Samuel Rufſe/ by his Will , 
gave to his three Daughters, Sarah, 
Chriſtzan and Elizabeth 549 I. to be di- 
vided amongſt them, viz. For cach of 
them in particular 180 /. bur if any one 
or two of them, ſhould dye withour lea- 
ving a Child, that the Daughters ſhould "get 
Inherit one anothers Goods , Monies, — - _ 
Lands and Chatrels, which the deceaſed Fan, h. 
ſhould leave behind them , and that the ters. are 
Plaintift intermarried with the ſaid E1;- one or two 
zabeth , and that the died without lea- dyes with-! 
ring 7 Child, before payment of the ſaid y _ 
180 / \ ; E aug - 
The Pla'ntift inſiſts, That he as Admi- _ , _—_— 
niſtrator to the ſaid Elizabeh his Wife, is okag m1 
intituled ro the ſaid 1807. and her ſhare Ma;ries the 
of the ſaid Goods. Plaintiff and 
The Defendant. inſiſts, That by the dyes, Sans 
words and true intent of the Teſtator and fue, the 
the ſaid Will, the ſame doth not belong P/aintiff is 
to the Plaintiff,- but came or-in Equity be- age” £ 
longs to the Defendants, as Surviving Si- ,. a..;.: 


ſters. ſtraror to his 


540 1. To 


-— This Court declared, the Plaintiff is Wite. 
well inticuled to the faid 1807. and de- 
creed accordingly. © * * 


Turner 
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Turner contra Turner, 31 Car. 2. 
fo. 102. 


| | 'Hart the Plaintiffs Father lent to 4y- 

loff 500 1. and 200 Þ. at another 
time, for which Ayloff Mortgaged Lands 
ro the Plaintiffs Father and his Heirs , 
with proviſo, that on payment of 600/. 
to the {aid Plaintif{ Father or Heirs, then 
' the premiſies ro be reconveyed to Aylof; 
that the Plaintift is Executor to his Father 
and Brothers, and ſo claims the Mortga-, 
es, as velting in the Executors of his Fa- 
ther, and notin his Heirs. 

The Defendant being the Son and Heir 
of the Plaintifis eldeft Brother deceaſed, 
and Grandſon and Heir to the ſaid Plain- 
tiff's Father, infiſts, That the Plaintiff and 
Defendant, and others who claimed fever: 
al ſhares, and .parrs of the Plainrifts Fa- 
thers perſonal Eſtate agreed ro a Diviſion 
thereof amongſt themſelves, and a Divi- 
ſion was made, and Releaſcs given of cach 
ones. demands in Law or Equity to the 
ſaid Eſtate, and the Plaintiff in particular 
releaſed, and the faid Aylof*'s Mortgage 
with the Mony due thereon with other 
things , was ſer out and allotted to the 
Defendant by conſent of all the parties, 
and received by the Defendant in part of. 
his ſhare, and the Plaintiff accounted " 

; the 
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the Defendant for the profits' of the ſaid 
Ayloffs Mortgaged premiſſes received by 
him, and afterwards in 1664, the Defens 
dant had a Decree for the Mortgage Mo- 
ny againſt Ay/9fs Executor, and received 
the ſame, to which proceedings the Plain- 
riff was privy, and the Defendant ſays it is 
unreaſonable, that the Plaintiff ſhould now 
make a demand to the ſaid Mortgage, 
co unſetle matters ſo ſerled by his own 
conſent ; bur the Plainrift inſiſts, he look- 
ed on the premiſſes at thar time to come 
to the Defendant as Heir, and knew nor 
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his own Titile thereto, and the - ſhares ſet. 


out came but to 250 /. apiece, and Ay/offs 
Mortgage was worth 800 7. 

This Court is of Opinion , that the 
Plaintiff oughr to be relieved, and had an 
undoubred Right to the ſaid Mortgaged 
premiſſes, and decreed the Defendant to 
repay all the Mony received by him there- 
on to the Plaintiff. - 


Bois contra Marſh, 31 Car. 2. 
_ 10. 44r. 


The Heir 
is decreed 
to have 2 
right to a 
Mortgage » 
in Fee and 
not the Ex- 
ecutor. 
Land Lega- 


tees, and 


Mony Le- 


His Court declared, That all the Le: gatces cecre- 


gatees both Land Legatees and, Mo 
ny Legartees ought to abate in propotion, 
notwithſtanding the Agreement to the con- 
trary, and that the ſaid Agreement be (ct 
—_— 
Fes Audley 


\ 


ed to abare 
in proportt- 
on notwith- 
ſtanding an 
Agreement 
to th2 con- 
trary, 


Power to 
make 

Leafes, if 
well pur- 


ſued. 


Reports in Chancery. 


Audley contra Dom' Audley, 31 Car.z. 
fo.848. 


He Bill is to ſet afide a Leaſe made 

by Sir Henry Audley the Plaintiffs 
Father, to the Defendants, as Truſtees for 
the Defendant the Lady Aud/ey for 99 
years, if Heury, Fraxcis and Ann Audley, 
Children of Sir Zenry by the Defendant 
the Lady 4xdley ſhould fo long live, 
paying yearly ſo much Rent as amounts 
to two parts in three of the yearly Value 
of the ſaid Houſes, according to the beſt 
improved Value. 

But the Plaintiff inſiſts, The {aid Leaſe 
is not made purſuant ro the power re- 
ierved to the faid Henry by a Deed of 
Sertlement made by one Packing/on - in 
4 Car. 1. in Confideration of a Marriage 
between the ſaid Sir Henry and Ann, one 
of the ſaid Packingtons Daughters and 


. Coheirs ; by which it was declarcd, That 


the benefit of ſuch power in the ſaid Sir 
Hfenry to make Leaſes, was to be for the 
younger Chiidren of the faid Sir ZZenry 
by the faid 4» his firſt Wife ; and the 
{aid Leaſe was not well gained from Sir 
FTenry. 

The Defendant inſiſted, it was made 
purſuant to the power, which was, That 
Sir Henry ſhould have power to make 

: Leaſes, 


' Lord: Chief Juſtice Hales, who declared 


leaſt be di{proved, the Plaintiff would be 


Opinion, declared the ſaid Leaſe to be | 


be made of a greater value than the Sum 
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Leaſes , for a proviſion of any thing he 


ſhould have , or otherwiſe as he ſhould 
direct. Which Matter was referred to the 


the power good, and that Sir Zerry had 
purſued that power i” 

The Plaintiff infiſted , That the Rent 
reſerved is altogether uncertain and lies 
only in Averment , and that if the Value 
averred by the Plaintiff ſhould in the 


Nonſuited in any Aion : And fo infiſted, | 
That it was proper for this Court te fix F 
and eſtabliſh that for a ſtanding Rent , | 
which can be made out ro have been two 
parts of the beſt, improved Value ar the 
time of making the ſaid Leaſe, and thar 
the Rent (o to be aſcertained, the Defen- 
dant might Covenant for conſtant pay- 
ment thereof. | 
This Court , on peruſal of the faid 
Leaſe and power, and of the Lord Zales 


good and ſufficient, and that unleſs proof 


of 290 /. which hath been conſtantly To 
paid by the Defendant the Lady Audley, . eager” 
and accepted of by the Plaintiff,” that rhe 


the 1mpPro- 
ſaid Sum muſt be taken as two parts of eq ya!ue 


reſerved as a Rent by a power, the conſtant payment of ſuch * 
a Sum at the {ime of making the faid Leaſe, decreed to be 


paid whether the premifles rife or fail. 
the 
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the full value of the premiſles art the time 
of making the ſaid Leaſe, which , or the 
orcater Value, if ſo proved, . is to conti- 
nue to be paid, whether the ſaid premiſſes 
riſe or fall in Value ; go decreed accord- 


ingly. 


Hetherſell comes Hales, 31 Car. 2. 
fo. 845. 


200. ab He Queſtion in the Caſe is touching 
- 41x , 2500 /. demanded by the Defen- 
47 mo danr, for his Charges and Expences in 
Expences managing the Truſt in queſtion , which 
in managing began in 1668. and continued till this 


- HY Fruit. 5 Defendants Anſwer was put in , in which 


time the Defendant received 20000 /. and 
paid the ſame all away to the Creditors, 
and the Plaintiff had nor furcharged the 
Defendant 6 4. 

This Court took till this day to conſi- 
der what was fit to be allowed in a 
matter of this nature, and having conſi- 
dered that the Defendant was a Friend 
to the Family , and undertook the Truſt 
ar their great Importunity , he having a 
conſiderable Eſtate when he underrook 
the Truſt, and conſidering the charges of 
Surveying the whole Eſtate, ſetting and 
letting the ſame , looking after Tenants, 
adjuſting their Accounts , calling in their 
Rents, returning Monies to _—_ 

an 
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and treating with and ſtating their Debs, 
and procuring and agreeing with Purcha- 
ſors, and for Law-charges , and for keep- 
ing Servants and Horſes, and employing 


others in Journeys to Loxdoxn and cl(e- 


where and his Care there (lying from 
home a long time) was of Opinion, Thar 
the Defendant might well deſerve the 
whole 2500 /. yet doth allow bur 2000 /. 
which the ſaid Defendant is to have. 


Ray & &/x* ejus contra Stanhope, 31 Car.2. 


to. 809. 


He Billis, Thar Sir Edward Stanhope, 


the Plaintiff Z/zzabeths Grandfather 
by Deed demifſed Lands to Truſtces for 
ten years after: the ſaid Edwards dearth, 
upon Truſt, that they ſhould out of the 
Profits pay to the Plaintiff Elizabeth for 
her Maintenance 20 /. per amwum until her 
Ageof 21. and ſhould further pay to the 
Plaintiff E/izabeth. ar her Age of 21. if 
the ſo lons keep unmarried, x0009 Marks 


for her Portion: That the ſaid Sir Edward 


died, leaving liue Edward Stanhope the 
Plaintiff E/zz2beths Father his Son- and 
Heir, ſhe being then 12 years of Age : 
Thar after Sir Edward's death the Truſtees 
did not intermeddic, bur. left all ro the 
management of the, faid Plaintiffs Father, 


who received all the Profits, and on that 
Conſ:- 


"IM 


Teult. 
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Conſideration, Edward Stanhope the Plain: 
tiffs Father demiſed to Truſtees: the faid 
premiſles, the Reverſion of which he was 
ſeized in Fee expedant upon the ſaid Term 
| of 10 years, and 'other Lands, -whereof 
he was Seized in Fee, tohold for 2o years 
upon Truſt, to pay the Plaintiff Elizabeth 
20 /. per Amum, until her Marriage, and 
500 /. after her Marriage, in ſuch manner 
as in the faid Deed for 2o\ycars is expreſ- 
ſed, and the ſame was faid ro be made in 
conſideration of the Preferment the ſaid Sir 
Edward intended for the Plaintiff Elizabeth 
his Grandchild, that the Plaintiff recyived 
the profits of the premiſles, in the faid, 
former Leaſe, during the 10 years,: and 
profits of the Premiſles in the ſaid larret 
Leaſe, ſo long as he lived, and maintain- 
ed the Plaintiff, and in 2658. the Plaintiff 
Flizabeths Father dyed without Iſſue 
Male ; bur in his life after the ſaid Leaſe for 
20 years, ſcrled the premiſles with other 
Lands of 500 /. per Aummum , upon the” 
Defendant his Brother, without any con- 
ſideration, ſave natural AﬀeCtion, and the 
Defendant hath ſince received the profits 
that the Plaintiff F/izabeth was unmarry- 
ed at hcr Fathers Death, and was his only 
Child , and about nineteen years before 
the Bill exhibired, ſhe Marrycd George Stan- 
hope who dyed, and about 7 years ſince 
the Marryed the Plaintiff Ray, fo to have 

Iatis- 
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Sitisfation of the 201. per annum from hiet 
Fathers Death, ro the time of her Marri- 
age with George Stanhope, and the 500 /. 
and Intereſt from her ſaid Marriage ; bur 
the Defendant refuſeth to pay the ſame , 
pretending the (aid ſeveral Terms are expi- 
red, and that the Lands of 60 / per A4n- 
um, deſcended upon the Plaintiff E/iza- 
beth, by her Fathers permiſſion, in Satis- 
fattion of thefaid Money ; bur the Plain- 
tiff inſiſts, the Lands deſcended to her 
from her Father, were cliarged with 500 /. 
which ſhe hath paid, and ſhe had no other 
proviſion made for her out of her Fathers 


Eſtate, and that the Defendant had an 


Eſtate of 500 /. per Amnum come to him 
by a voluntary Settlement froni the Plain- 
riffs Father. 

The Defendant inſiſted, that &#the 
Plaintiff E/:z. Father did make ſuch demiſe 
for 20 years, he had no power fo to do, 
being bur Tenant for lite, by a Settlement 
made by the ſaid Sir Edward, and fo the 
Defendant not liable to pay the Moneys 
and the Defcndant claims the Lands and 
Premiſſes by veztue of a Fine and Ser- 
tlement made by the faid Edward Stanhope 
che Plaintiffs Father, wherein the Dcefen- 
dant and his Brother George Stanhope 
Joyned, and though rhe ſaid Defendant is 
the Heir Male of this Family , yet here- 
teives little there out of the ſaid Eftare , 

Mt rhe 
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the ſame being charged with 86 7. per An. 
and the Plaintiff hath nor only enjoyed the 
ſaid 62 /. per ann. charged only with 500 7. 
but alſo as Adminiſtrator to her ſaid Father, 
received out of his Perſonal Eſtate 600 /. 
and if ſhe ſhould have the 500 /. in queſti- 
on alſo, ſhe would have a greater ſhare out 
Arrears of of the Eſtate, than the Defendant. 
Annuity de- This Court, upon reading a Letter 
creed to be from the Defendant, wherein he owns the 
paid,andalſo -o9 J, ro be due to the Plaintiff Eliza- 
2 pojti0n ®' Zeth , on her Marriage , and 20 /. per 
A of wr. Annum in the mean time, or to thar effect, 
ants own- declared the Defendant ought to. pay the 
ingitina Arrears of the faid 20 /. per Annum, from 
Letter. the death of the Plaintifls Father, ro her 
Marriage with her firſt Husband, and alſo 


the 500 /. with the Intereſt thereof, from 
the wype it was raiſed out of the profits, 
and dggreed the {ame accordingly. 


Dom. Blois G aP contra Blois & al 
31 Car, 2. to. 72.3. 

He Bill of the Plaintiff, Dame Jaxe 
Blcis, and. of Jane her Daughrer , 
by Sir I:JZiam Boys, is (viz.) thar the ſaid 
Sir William Blzis, Father of the ſaid Fane 
the Infant, being Seized of Lands byhis 
Will, gave all his Real and Perſonal Eſtate 
to the Defendant Dame E/:zabeth, to the 
Plaintiff Dame Faxze, and to the Defendant 
Mary Brook, and Abiga! Hodges, proviges 
2 that 
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that his'Son Charles Blois , ſhould have 

300 {. per Ammm, thereof, and all his 

Goods ſhould be equally divided amonoft 

his 4 Children, as ſoon as the ſaid 
Charles ſhould by a Match, raiſe gooo /. 
to be paid to his Siſters, and made the 
four Children Executors,and dyed, where- 
by the Plaintiff Dame Jaxe, and the reſt 
of the Executors, were Intituled to all the 
Real and Perſonal Eſtate, to them and 
their Heirs asjoynt Tenants, in Truſt ne- 
vertheleſs for the ſaid Elizabeth and Mary 

and the Infant Plaintiff, until che Sum of 
g000 7. ſhould be raiſed and paid unto 
them, and ſecured unto them by the De- 
fendiant Charles, the only Son and Heir of 
the ſaid Sir Wi/iam. 

The Defendants, Charles, Elizabeth , 
Mary Brook,and Abigal Hodges inſiſt, that 
Sir WiÞtam in his Life time, upon his fe; 
cond Marriave with the ſaid Plaintiff Dame 
Jane, (the Defendants Charles, Elizabeth, 
and Mary Brooke, being the l{ſu2 of the 
faid Sir W:[iam, by a former Venter ) 
by deed ferted a great part of his E- 
ſtate in Truſt for the ſaid Dame Fane a3 
her Joynture, wherein proviſion was made/ 
whereby the ſaid Plaintift Faze his Daugh- 
ter- was to have 3o0o /. out of his E- 
ſtate for her Portion, and that Sir W/777- 
ans declared, he intended her no more, and 
that the Defendants Elizabeth, and Mary, 
| | M 2 nn 


263 


Reports in Chancery. 


Siſters of the whole Blood to the Defen- 
dant Charles, ſhould have their Portions 
out of his Eſtate, made equal with the 
portion provided for the Plaintiff Fare the 
Infant, as aforeſaid, and that the gooo /.to 
be raiſed by the Defendant Charles, was 
for all his Siſters Portions, including the 
ſaid Plaintiff Jane, the Infant, but over and 
above the ſaid zcoo /. provided for her by 
the ſaid Settlement, and hope this Court 
will not think it reaſonable, that the Eſtare 
of the Defendant Charles ſhall be charged 
with the payment of 6000 /. for the Plainz 
tiff Janes portion, which Sir W:Utar never 
intended to be above 3ooo U. and infiſts, 
that the Plaintiff Fave being Siſter by the 
ſecond Venter , ought not to have two 

ooo 7. and they bur one 30007. who are 
Siſters of the whole Blood, to the ſaid 
Charles , and inſiſt , that the ſaid Will 
was only in affirmation of the ſaid Sctrle- 
ment, and thar the ſaid Sir Wi/:am had 
no great Fortune with the ſaid Dame 
Fane. 

The Plaintiff Dame Fare, and Fane her 
 Davughtcr, inſiſt . thar by the ſaid Settles 
ment on Marriage with Dame Fae to Sir 
E'iliam, there was a proviſion tor Iſſue 
Males; and if more, then a proviſion for 
3900 /. for Iſſue Females, by which the 
Plaintift Faze the Daughter claims 3000 /. 
And then Sir H7Zjam by his Will, deviſing 
goco 4, 


| 


_ Reports in Chancery. 165 


a 9000 /. to be raiſed out of his Lands for 
a his Daughters Portions ( viz. ) 3090 /. 
ra apiece, not excluding rhe ſaid Jaye, the 
40 is as much thereby intituled ro a third 
fn part of the Eſtate deviſed , as her Siſters 
hy are to 3eoo/. apiece; and there was a. 


4 good Reaſon tor ſuch doubie Portion for 
Jane the Daughter , in reſpe& rhe faid 
} | Dame Fane did bring to Sir William 500 7. 
per Annum Joynture and 1000/7. in Mony, 
4 and alchough Dame Fane had before her 
Marriage a ſeparate Maintenance of 250 /. 
a Year Out ot the ſaid 500 d. per Aunumn, 
. yet it was paid to, and received for the 
4 uſe of the faid Sir #/i2m, and Sir 1- 
liam often declared, it ſhouid be made up 
* to her Child or Children. 


r 'This Court on reading the Marriage Upen the 
Il Settlement and Will, by which it appear- Colts 
: ed that the faid Will did operate as well we we on 4 
1] upon thoſe Lands-in poſleilion , as thoie TD rw 
> in Reverſion, declared there was no proof yyi11, qaly 


of any Intention of Sir W:1/;z29 the Father one Portion 
R to make a double Portion for Fane his decreed of 
| Daughter by a ſecond Venter, and there- 3909 4. ant 
fore the Plaintiff Fane the Daughter ought 2?* 2999 b, 


: to have but one 3ooo /. bur that ſhe 
: oughr to have it in the firſt place, whether 
: che Lands in preſent poſſeſſion devilcd, 
and the faid Reveriion, which are liable to 
; the ſaid Will, be ſufficient or nor to raiſe 
2 the whole gcoo /. (viz.) 30207. to the 


M 3 Plaintiff 


Will 


Reports in Chancery. 


Plaintiff Jaxe, and 6000 7. to the Defen- 
dant by the firſt Venter, and decreed ac- 
cordingly. 


Stew&/ey contra Henley, 31 Car. 2. 
fo. 567. 


T Hat Sir Jhz= Trott deceaſed , being 

{ciled in Fee of a Rent-charge of 
2007. per Annum , but ſubjet to a Re- 
demption on payment of 34007. by his 
Will in 1670. deviſed the 1aid Rent to 
Truſtees and their Heirs , and all benefit 
thereof on Truit, that rhey ſhould- ſuffer 
Katherine his Daughter(then the Plaintiffs 
Wife, and ſince deceaſed) her Heirs and 
Aſſigns, to receive the ſame to her and 
their own proper uſe: That ſhortly aftcr 
the Grantor ot the ſaid Renrt:cliarge re- 
deemed the Renr-charge by payment of 
the 3400 /. to the Plaintiff Stewkley and 
his ſaid Wife Dame MFatberize, whereupon 
they came to an Agreement by Deed 
touching the ſaid 3400 /. (viz.) as to 
1400 /. thereof ſhouid be paid to the 
Plainciff, he conveying Lands to Truſtees 
to anſwer the Intereſt of the (aid 1409 (. 
to the fatd Dame Xatherine his Wite, in 
fuch manner as the ſaid Rent-charge was 
payable by her Farhers Will, and with 
further power of Appointment in Dame 
Katherine, to dire the payment. of any 
; part 
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part of the ſaid 1400 7. by her Deed or 
Will , or other. Writing under her Hand 
and Seal, ro the Plaintiff or Children of 
the Plaintiff and the faid Dame Xatherzne ; 
| and as to the remaining 200e /. it was 
agreed ir ſhould be put our ar Intereſt, 
which Intereſt and ſuck part of the Prin- 
go cipal- as the ſaid Dame FXatherine ſhould 
of by Writing under her Hand and Seal,was 
_ to be paid by the Truſtees as he ſhould 


1s appoint, and for want of ſuch Appoint- 
0 ment, or as to ſo much as ſhould not be 
bh appointed, in caſe ſhe did not ſurvive the 
: Plaintiff her Husband , then to her Heirs 
's and Afiigns in ſuch manner as rhe ſaid 
d Rent-charge of 200 /. per Annum was de- 
d miſed tro her as aforeſaid , which 2000 7. 
as was pur out accordingly: That about 
of 1679. Dame Fatherine died without ma- 
f king any demiſe or appointment at all, 
d ſhe knowing the Defendant Charles Stewt- 
- ley her Son was well provided for ; ſo to 


G have the ſaid 3490 7. out of the Truſtces 

Q hands is the Plaintiffs Suit. 

- The Plaintiff infiſting , That the ſaid A Rent- 

'S 3400 /. was a Perſonal Eſtate, or achargein 
l Choſe en Ation, belonging to the faid Dame Fee (0 wh 
” Katherine, and ſo belongs to the Plaintiff on)ieviſed, 
S as her Adminiſtrator : Burt the Defendant, ,x.. Mal 4 
- the Truſtees and the Heir inſiſt, That the gage-Mony 8 
15 paid. = 
Decreed, the Adminiſtrator to haye it, and not tn Heir. 


M 4 ſaid 
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ſaid Mony belongs to the Heir , the ſaid 
Dame Xatherine making no Appointment 
thereof. 

This Court declared, That the Matter 
in demand was originally a Mortgage, 
and if it had not been Redeemed in the 
Ladies life time, it would have gone to 
her Adminiſtrator, and the Lady having 
made no Appointment other than the ſaid 
Deed as to the 14004 and having only 
appointed, that the 2000 /. ſhould go as 
the Rent charge of 200 /. ry Aunnum by 
Sir Fehn Trotts Will ſhould have pone, 
which being once a Perſonal Chattel and 
not deſcendible, the operation of Law 
could nor be controlled , but that it ought 
(being a Perſonal Eſtate) ro go according 
ro the courſe of Law to the Plaintiff ,. he 
being Adminiſtrator, the rather for thar 
the Heir is amply provided for, otherwiſe 
his Lordſhip declaring, that the Lady 
Stewkley not having made an Appointment 
jr ought ro betaken for her Intention, thar 
the Plaintiff ſhould haye the Mony , and 
therefore decreed the Defendants, the 
Truſtees, to convey to the Plaintift and 
deliver to him 14007. and the Securities 
for the 2009 4. EE 


Greey 
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' Green contra Rooke, 31 Car. 2. 
fo. 351. 
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Hat Lawrence Rooke , Father to the Deviſe, 


Defendant Heymayx Rooke and to the 
Plaintiff Mary, being ſciſed in Fee or Fee- 
tail,or other Eſtate of Lands, by Deed of 
the 26:b of Auguſt 1650. granted the pre- 
miſſes to Edward Scot and others for 80 
years, it he ſo long lived, and afterwards 
conveyed the ſame on the 27th of the 
ſame Month unto Sir Henry Heyman and 
Peter Heyman , and their Heirs, for the 
term of his life, and by Deed the 20th of 
Ofober then next following , and. by a 
Recovery in purſuance thereof the ſaid 
premiſſes were ſerled on the ſaid Sir Zenry 
and Peter Heyman and their Heirs , for 
the life of the ſaid Lawrence, Remainder 
as to part tothe uſe of Barbary, Wife of 
the ſaid Lawrence for her life, for a Joyn- 
rure, and after as to part to the ſaid Sir 
Henry and Peter Heyman for g9 years in 
Truſt, ro raiſe 1000 /. for the portion of 
the eldeſt Daughter of the ſaid Lawrence, 
and then to the uſe of the firſt Son of the 
ſaid Lawrence in Tail Male, with the Re- 
mainder over: That the ſaid Lawrence 
and Barbara are dead, and the Defendanr 
Heyman Rooke is his firſt Son , and the 
Plaintiff Mary is his elGeft Davghter, _ 

, | the 
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_ the Portion of 1000 /. is due to her, and 


the-ſame being unpaid, Peter Heyman the 
ſurviving Truſtee afſigned the term of 
99 ycars to the Plaintiff Greene, to enable 
him to raiſe the Mony ; and the Defen- 
dant Heyman Rooke hath mortgaged the 
ſame premiſles to the other Defendants ; fo 
the Queſtion is, Who hath the right or 
equity of Redemption, and the Bill is 
alio to have the Plaintiff Maries Portion 
paid, or the equity of Redemption fore- 
cloſed. - 


The Defendant Z7:yman Rooke by Plea 


inſiſted , That George Rooke his Grand- 


father by Will in 1647. deviſed the pre- 
milies unto Lawrence Rooke his eldeſt Son, 
and Father to the Defendant ZZeymas 
Rooke for life only, Remainder to the firſt, 
ſecond, third and fourth Sons of the ſaid 
Lawrence in Tail , Remainder to Fohn 
Browne and others for their lives in Truſt, 
for the better ſecuring and preſervation 
of the ſeveral Remainders limited unto 
the ſeveral Sons of the ſaid Lawrence Rooke 
with Remainders over : That the ſaid 
G-orge Rooke died without revoking or 
altering the ſaid uſes limired in his Will, 
and ſo Lawrenxce Rooke could not by the 
ſaid Deeds or Recovery bar or cur off rhe 
Remainder limited in and by the faid 
Will, in regard the faid Browne, and the 
other 
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other Truſtees, for preſerving of the con- 
tingent Remainders were living ſince 1650. 
in which year the term of 99 years was - 
created. Rh 

This Court declared , That the term 5... 
limired to the Truſtees in the Will for pg,ther cr 
their Lives , for the preſeryation of the life, Remain- 
contingent Remainders to the ſeveral Sons der to the 
of the ſaid Lawrence Rooke was a poad firſt Son,&c. 
Term, and a State to ſupport the ſaid Remainder 
contingeat Remainders , norwithſtanding * ! ulkees 
the ame is limited ro the ſaid Truſtees, ., 3,29 7 
and inſerted in the ſaid Will, after the ttc 1am. 
limitation to the firſt and other Sons of ders, its a 
Lawrence Rooke in Tail Male, for the ſame good term 
being in the Will, and the intent of the to ſupport 
Teftator plainly appearing ſs in the Will, *Þ< Remain- 
they held the ſaid Plea and Demurrer © *7) 


ws good , and fo diſmiſt the Plaintiffs EG 


1s limited 


and inferted 
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tor 99 


hr gu limitation to the farſt Son (it being in the caſe of 2 
Will. I | 
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7; rethervy contra Zoblin, 2.6 Car. 2. 
fo. 114. 


Bill to dit He Plaintiff being a Purchaſer of the 
cover a Ti- premiſſes, calls the Defendant to dil- 
tle. cover his Title, who inſiſts -on a long 
Leaſe of a 1000 years, which was found 
by Verdi& for the Defendant. 

And the Defendant inſiſts for Coſt , for 
thar the Plaintiffs Suit in this Court was 
cauſleſly and vexatiouſly brought by the 
nk Plaintiff. 

The Plaintiff inſiſts, That he being not 
able to try the validity of the faid Leaſe 
at Law, during the life of Over one of 
the Defendant. | 

Suit for di This Court is ſatisfied, that rhe Plaincitt 
' covery, and had good ground to bring this Suit for a 
to preſerve diſcovery and relief , and to preſerve the 
Teſtimonies teſtimony of his Witneſſes, it falling out 
7 Me to be a ſevere Caſe upon the Plaintiff, ſo 
ntiif to WW” 

-2y no NO reaſon for the Plaintiff ro pay any 
Coſts, Colt either at Law, or in this Courr. 


Coſts. 


Bouzhton contra Butter, 32 Car. 2. 
fo. 379. 


Nis Cauſe was referred to Sergeant 
Rainsford , to certifie touching the 
Incloſure, whether adyantagious, and whe- 
ther the Parties had conſented thereunto, 
| who 
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who had drawn up a Certificate, all writ: Certificate 


ren with his own Hand, but he dying be- _ = 4 
fore he had declared the ſame. hand = 


It was prayed by the Plaintiff, that the g.j;y2.q ;n 
faid Certificate might be filed , and taken the life of 
ro be authenrick, as if he had delivered the Certe - 
the ſame to either party. her. 

The Defendant inſiſted, That the ſaid 
Certificate had no date, and thar the Ser- 
geant never intended to deliver the fame. 

This Court Ordered the ſaid Certift- 
cate to be filed, norwithſtanding the 
A—_ made thereto by the Defen- 

ane. 


Tucker contra Searle, z1Car.2.t0.42 3. 


| Hat John Baſſano, the Plaintift Fran- 
ces Father, by deed, 20 July 1649. Marrace 

in conſideration of a Martiage between Settlenient. 
him and Elizabeth, the Plaintiff Frances 

Mother, and a Marriage Portion,Covenan- 

ted to ſtand ſeized of Lands to the uſe of 

the ſaid John and Elizabeth , for their 

lives, and after to the firſt Son of the 

faid John and Elizabeth , and ſo ro the 

ſecond third and other Sons, and the Heirs 

of their Bodies, remainder to the right 

Heirs of the ſaid John Baſſano the Elder 

for ever , on Condition and Limitation, 

that if the ſaid John Baſſavo, ſhould have _ 

Iſſue Female, and nor Iſſue Male by E/i- 

zabeth 
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zabeth, then his Right Heirs to pay the 
firſt and ſecond Daughters of the faid 
Fohn by the ſaid Elizabeth 3oo L. a piece, 
to be chargeable on the ſaid Lands, and if 
more” than rwo Daphters, then the ſaid 
Lands. for the full value of them to 
be ſold, ſhould equally be divided a- 
moneglt ſuch Daughters ; that the ſaid Ba/: 
ano had no Iflue Male by Flizaberh, but 
had Hſue Female ( viz.) E/itabeth thai 
Eldeſt * Daughter , the Plaintiff Frances 
their Second, and another Elizabeth their 
youngeſt, that Elizabeth thee Eldeſt died 
in the life of her Father and Mother, and 
that at the dearth of Joh» the Father, there 
being only the Plaintiff Frances living; bur 
the ſaid Flizabeth the Mother being enſi- 
ent with £/;zabeth the youngeſt Daughter 
of the faid Joby Baſſano, by Will (Fobn Baſ- 
ſano taking notice of the aforeſaid deed ) 
provides, that in caſe Elizabeth his Wife 
were with Child of a Son, then his Ex- 
ecutots to pay fo the Plaintiff F#arces 
300 /. bur if a Daughter, then he had o- 
therwiſe provided for the Plaintiff Frances, 
and fuch Daughter by deed, and fthortly 
after dyed, kavins Fohn Baſſano, his Son 
and Heir by a former Venter, and ſhortly 
after the ſaid Elizabeth the youngelt 
Daughter was Born, and died in a Month 
after, and in 1666. Elizabeth the Mother 
dyed, leaving the Plaintiff Frances, where- 


upon 
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upon John Baſſano the younger, took the 
Plaintiff Frances in Guardianſhip, and ha- 
ving the ſaid Will and Decd in his Cuſto- 
dy, pretended to her, ſhe had bur 3oo /. 
Portion left her by her Father. That in 
1669. the Plaintiff Zucker and the Plain- 
tiff Frazices inter:married, and John Baſſa- 
no {till concealed the faid Will and Deed ; 


that the Plaintiff Zucker, and John Baſſano 


the younger agreed, thar the 300 £lefr to! 
the Plainrift Frances by her Father, ſhouldi 
be laid out on Security or Purchaſe, for the: 
benefit of the Plaintiff Frances for life, in 
caſe ſhe ſurvived the Plaintifi Zucker, and 
accordingly the Plainriff 7acker | Scaled a 


Deed 10th of December 1669. whereby - 


the Plaintift relcaſed rhe ſaid 300 /. ro the 
faid Baſſano the younger, upon Truſt, and 
the ſaid Baſſarno Covenants with the Plain- 
tiff, that he his Executors or Adminiſtras 
rors, ſhould cirher continue the ſaid- 300 7. 


in his or their Hands art Intereſt, or lay - 


out and diſpoſe of the ſame upon Securi- 
ty or Purchaſe, and permit the Plaintiff 
Tucker during his life, and the Plaintiff 


Frances during her life, to receive the In- 


tereſt and Benefit thereof, and ro the Plain- 
tiff Tucker and his Heirs, Executors, &c. 
That in 1671. Ba{ano the younger died, 
and made rhe Defendant Searle his Execuz 
tor, and the ſaid Searle refuſed to pay the 
laid 300 /. pretending the want of _ 
Ja n 


—— 
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And the Plaintiff Zucker inſiſts, to haye 
the ſaid 300 / and intereſt ro be charge- 
able out of the Walthamſtow Lands, in re- 
gard the ſaid Lands were originally char- 
. ged therewith ; bur the Defendant the Ex- 
ecutor ſays, the ſaid Lands are fold by him 
ro one Woots, and the Plaintiff Tacker in- 
ſiſts, thar fuch Sale was without notice 
| of the Plaintiffs Tirle, and charge of the 
| {aid 300 /. on the faid Lands, and that 
Foot; had Collateral Security ro ſecure him 
againſt the Plaintiff, wherefore in regard 
the ſaid Lands were Originally charged 
with 3co /. and the Plaintiffs were drawn 
in, to accept of the ſaid Covenant, which 
is bur a perſonal Security by the contri- 
vance of Baſſano the younger, who kept 
the Plaintiff ignorant of the faid Deed and 
Will, for that the Plaintiffs Releaſe is only 
upon Truſt for payment of thefaid 3007. 
the Plaintiffs do inſiſt, that in equity the 
faid Lands ought ſtill ro be chargeable 
with the ſaid 3co / and intereſt, and ougher 

Fi not to rely onthe ſaid Covenant. 
Þþ. The Defendanr Searle inſiſts, that Baſ- 
] [ano Junior by his Will deviſed the Wal- 
thaw/tow Lands to be Sold for payment of 
_ his Debts and Legacies, which was Sold 
to Worts as -atoreiaid; for 1260 /. and 
gave him Collateral Security, by Bond of 
500 /. to ſecure him againſt the Plaintiffs 
d2mands, and that the whole —_— E- 
ate 


le 
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ſtare.of the ſaid Baſſano Junior, by Sale of 
Lands and otherwiſe, fell ſhort ro pay the 
Plaintiffs demands, the ſaid Searle the Ex: 
ecutor, having paid Debts of a higher na- 
rure, and fay that the Plaintiff cannot have 
their whole demands, but muſt come in 
proportion with other Creditors. | 
And the Defendant inſiſts, That the Wal» 
thamſiow Lands, ought nor to be charged 
with the faid 3oo /, for that on a Bill in 
this Court,exhibired by the Plaintiff againſt 
Baſſano Senior, whereby the Portions of. 
the two Elzzabeths Siſters of the Plaintiff 
Frances, were demanded to be chargeable 
on Walthamſtow Lands, and alledped, thar 
Baſſano Junior, had ſecured the 300 /. be- 
ing the Plaintiff Frances Portion, by the 
faid deed of Covenant, and prayedto have 
the ſaid two Elizabeth's Portions, or the 
value of the Lands, deduQing the 300 7. 
ſecured to the Plaintiff Frances; and in Ofo» 
ber 25.Car.2.. it was decreed, that the 
Plaintiff ſhould have the. 300. /. which bes 
longed ro the youngeſt Elizabeth, and the 
ſaid Lands to be chargeable therewith. Bur 
the Court then declared, they could not 
decree the 300 /. claimed by rhe ſaid Plain» 
tiff Frances in her own right, but that ſhe 


muſt rely on the ſaid Deed of Covenant , nega in i 
tor that they did not complain thereof by ill. 


their Bill: And the Defendaar inſiſts, that 
the ſaid decree being Signed and —_— ; 
N rite 


 — 
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the ſaid 300 7. ought not to be charged on 
the ſaid Lands, bur that they ought to rely 
on the ſaid deed of Covenant, they having 
_ thereby reicalcd the ſaid Lands. 
That the Defendant Sear/es croſs Bill, is 
for relief againſt a Bond of 600 /. on which 
he is Sucd at Law, and for Equity did 
CrofsBill for infiſt , Thar he was Sued here by the 
Creditors, to Plaintiff Tucker and his Wite, for the 300 
rake their /, aforeſaid, and that there was a decree 
proportiona- againſt him in this Courr, at the Suir of 
i _ one Whitten, one of the Defendants to 
Pe . thar Bill for 700 7. ſo that if the Plaintiff 
g ven ; 

paid ro them 7 #c&er, and other Creditors ſhould recover 
and relcaſes their demands, there will not be Aflets , 
given di and thercfore prayed, that the Plaintift 
nut. Tucker and Calwall, might take their pro- 
portionable ſhares -of what Aſſets was left, 
but the Plainrift 7zcker inſiſted, thar the 
ſaid 300 /. was originally charged on Wal- 
tham ow Lands by the ſaid Marriage Set- 
tlenient, and was not diſcharged by the 

{aid Covenant or Releaſe. 

The ſaid other Creditors, Calwall, &f. 
inſiſts, Thar they have a Verdi& againſt 
Searle the Executor, for the Money due 
on the faid Bond, upon Evidence of Af: 
ſers in Hands, and had taken him in Ex: 
ecution, and he had paid the ſaid Money 
thereon, and the ſaid Creditors had relea- 
{ed the {aid debts, and therefore ought not 
ro be farther troubled tor the ſame. _ 

SF 
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This Court declared, the ſaid Wa/rham: Lands origi- 
ſtow Lands were originally charged with the nally char- 
19 Plaintiffs 30o /. and that the ſaid deed of 8*9 with = 

Releaſe and Covenant being made only in ITE 
is Truſt for payment of the ſaid Money ,, ..j-:{ and 
ch and when the Plaintiffs were not told of gyenant in 
id the ſaid Dced and Will, did nor diſcharge Truſt doth 
he | the ſame, bur the ſaid Lands ought to nor dif: 

9/0) make it good without damages, although charge the 
ce | there were not Aſſers in the Executors 2: 

of | Hands, in regard the ſaid Lands were fold 

to | under notice of the Plaintiffs demands ; 

iff | and further declared, he could not relieve 

er | the faid Searle, as againſt rhe ſaid Ca/wa/, 

$ , | for that he by Coertion of Law had paid 

ift | the Money recovered againſt him, and the 

rO- {aid Calwal/ had relcaled the ſame to him, 

ft, | and diſmiſt Sear/es Bill. 


he 

al-l]  Amnand contra Honywood, 32 Car.z. 
et- 420 7 

he 


He Bill is to have a diſcovery of the The Cuſtom 

9c. Eſtate of Bennony Hnywood , the of London 

nſt | Plaintiff Sarabs Father, whereby the Plai- f2r Orpha- 

ue U tiff Anand in right of his Wite, might 298 Pe 

At-j| have an equal dividegt thereof according 

EX- | to the Cuſtom of Lo+d. on the ſaid Bennony 

ey | ZHonywood, being a Freeman of the faid 

ca- | Ciry, who having only two Children, the 

10t Þ Plaintiff Sarah by his firſt Wite , and the 
Defendant John by hfs ſecond Wite, he 

his} N 2 mAr- 
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married the Plaintiff Sarah to one Brown 
in 1657, and pave her but a (mall matter 
at preſent, ſaying, That when he died ſhe 
ſhould come in for a cuſtomary part of 
his Eſtate, and 9 years after the ſaid Mar- 
riage, made his Will in 1660. and thereby 
deviſed all his Perſonal Eſtate, ro be divi- 
ded into three equal parts, according to 
the Cuſtom of Loxdow ( viz. ) one to his 
Wife, and another between the Plaintiff 
Sarah, and the Defendant her half Brother, 
and thereby declared, thac what the Plain- 
tiff Sarah had in Marriage with the faid 
Brown, ſhould be accounted as part of her 
ſhare of that third part, and our of the 
other third part, which he had power in 
himſelf ro diſpoſe of, and thereby declared 
ro be only reſerved to himſelf, he appoinr- 
ed his Executor, which was his Wife and 
the now Defendant, to pay to the Plain-. 
rift Sarah for her ſupport for her life, and 
ro bein no part of her Husband Browns 
Eſtate, and 3o /. per Amnum , and 3oo /. | 
in Money. That the Plaintiff Sarahs Hull: 
57 died in 1670, and ſhe in 1672. with 
the Teſtators conſent, Married the Plaintiff 
Anunand, and in 1678. the Teſtator died , 
and the Teſtators Wiſe died before, fo the 
Plaintiff became intituled to a full Childs 
part and ſhare of the Perſonal Eſtare, be- 
Ing 10000 /. 

The Defendant inſiſts, That the Tefta- 
ror 
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tor did on the Plaintiff Sarahs firſt Marri- 
age, give her a conſiderable Marriaze por- 
tion in preſent, and promiſed to leave her 
200 /. more at his death, which was to 
be her full advancement, and did not in- 
rend ſhe ſhould come in for her cuſtomary 
ſhare; and inſiſts, That in 1675. the Te: 
ſtaror made his laſt Will, and thereby 
gave the Plaintiff Sarah a Legacy, and 
Legacies to her Children, reciting, That 
he had already advanced her at 4 firſt 
Marciage, and that he had then promiſed 
to leave her 200 /. more at his death, and 
char the Legacies were given to the Plain- 
rift Sarah , in full of all fuch ſhare and 
claim, as ſhe might afrer his death have 
right to, or claim in any of his Eſtate, by 
virtue of the Cuſtom of Loudon, or other- 
wile; and inſiſts, That the Plainrift by the 
ſaid Advancement on her firſt Marriage, 
her Father the Teſtator, having nor decla- 
red his Will or other Writing under is 
Hand, that ſhe was nor fully Advanced , 
bur declared the contrary by the laſt Will, 
ſhe is thereby barred and excluded ,by the 
Cuſtom of London, from any other claim 
out of his Eſtate, then whar is bequeathcd 
by the laſt Will, being 500 /. which the 

efendant will pay, ſhe giving a general 
Releaſe , which ſaid laſt Will, provides 
ſhe thall do. | 

The Plaintiffs Councel inſiſts, That the 
N 3 ſaid 
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ſaid Declaration in the Will of 1666. was 
the Teſtators firſt Declaration of his in- 
tent, upon the marriage of the ſaid Sa- 
rab, and that it was, being Ttill under his 
Hand in writing, as ſufficient, and vallid, 
as if it had been any other writing, and 
that it was produced not as a Will, bur 
as an Evidence, and is ſtill a writing under 
che Teſtators Hand, declaring, That his 
firſt Wives Daughter the Plaintiff Sarah, 
was by him bur partly Advanced,and that 
ſhe was by the Cuſtom of Loxdoy, ro have 
an equal Childs part of his Perſonal E- 
ſtare, with his ſecond Wives Son , and 
then, that he could never by a Subſequent 
Will, oblige her to 500 /. Legacy in full, 
- of all thar is due to her by the Cuſtom 
of London, without her conſent, and rhe 
words of the laſt Will, by forbidding the 
Plaintiff Sarah to Sue for che Cuſtomary 
parr of his Eſtate, or upon the account of 
not being fully Advanced, do ſtrongly 
imply the intent at the marriage was, that 
whar his ſaid Daughter had in marriage , 
was bur part of ner Adyancement. 

The Defendants infiſt, That by the Cu- 
ſtom of London, a Declaration to let in a 
Child for a Cuſtomary part, ought ro be 
by the Teſtators laſt Will, or by ſome o- 
ther writing under Hand , remaining in 
farce, and unrevoked, and that it ought 
co be an expreſs Declaration, which _ 
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Will in 1666. is not, and the Teſtator de- 
clared by his laſt Will, that the Plaintiff 
Sarah was already Advanced upon her 
firft marriage, and that the Teſtator pro- 
miſing, to leave her 200 /. more at his 
death, implies, that it was agreed, that 
ſhe ſhould have no more, and the Will in 
1666. is Reyoked and Cancelled, and the 
Teſtators hand remains only to the middle- 
molt ſheet thereof. 
This Court declared, they would be 
Certified by the Recorder of ' London, whe- 
cher a Declaration by a Will Revoked, be 
ſuch a Declaration in writing , to let a 
Child have a Cuſtomary part of her Fa- 
chers Eſtate. Al 
The Lord Mayor and Aldermen, by Fd yr po 7 
the Recorder, Certified this Gourt, Thar ,, . 5... 
by the Cuſtom of the ſaid Ciry, a De- ;ation made 
claration made by a Citizen and Free- byaFreeman 
man of the ſaid Ciry by writing, with by writing 
his Name or Mark, Subſcribed thereto , tho ſuch _ 
though ſuch writing were made for his heb Day 
laſt Will and Teſtament, and the fame,"v 7 
afterwarcs by him Revoked, is fucha De- pre, is 
claration as will ler in a Child of ſuch a ch a De- 
Freeman to have his or her Cuſtomary part claration as 
of his or her Fathers Perſonal Eſtate. will letin his 
The Defendant inſiſts, That the Lord Cbildtohave 
Mayor, &c. were Surprized in making the aCuſtomary 


by : _ part of his 
Certificate, they concciving themlelves þ, - E- 
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the Order; for that alchough the Will of 
1666. had never been revoked , yet the 
ſame had never been a ſufficient Declara- 
tion, according to the Cuſtom, to let in 
the Plaintiff ro have a Cuſtomary part, 
and they by the Order being reſtrained to 
certifie, whether a revoked Will were a 
good Declaration; they did apprehend 
they were to take ir, That the Teſtator 
had by his Will of 66. made a ſufficient 
Declaration, according to the Cuſtom, to 
let in the Plaintiff, which he hath nor 
done ; for the Cuſtom of Loudon in this 
caſe is, That the Sum certain that any 
Child had in part of ſuch Advancement, 
ought to be expreſſed in ſuch Writing or 
Declaration, or elſe the ſame is not of 
any avail; and produced Preſidents for 
chat purpoſe, that rhe ſame ought to be 
mentioned to the end , that in caſe ſuch 
Child ſhould be 2dmitted ro ſuch Cuſto- 
mary part it may be known what the 
Sum is, to the end it may be brought into 
Hotch-potch with the reſt of the Eſtate co 
the Teſtator. 

- Whereto the Plaintiff inſiſted, That the 
Cuſtom of a Sum certain ro be mentio- 
ned . appeared only by a By-Law called 
Fudd's Law, in 5 E4.6. the which is no 
eſtabiiſhed Law in the Ciry to bind the 
Right of any, and there is a great diffe- 


Fence in the By Laws in the City, vw hich 


_ 
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ought to reſpe&t their Government , and 
not bind the Right of any perſan which 
is governed by the general Cuſtom of the 
City, and + which is paramount tq any 
of their By-laws, and by the Cuſtom the 
Right of a Freemans Child is as much 
preſerved to him as any mans Right by 
che Common Law of the Kingdom , be- 
ſides the naming of the Sum, is no more 


than in order to the ſerling the Accounts 


of the ſaid Eſtate , which may be done 
before a Maſter in this Courr. 

This Court upon Reading ſeyeral Preſi- 
dents on both ſides, declared, Thar the 
ſaid Certificate was concluſive , and that 
the Plaintiff muſt be ler in for a Cuſto- 
mary part of her Fathers Perſonal Eſtate, 
and decreed the ſame accordingly. 

The Defendant was ordered to Ac- 
count for all the Perſonal Eſtate of Bezs 
xony Honywood, and the Plaintiff thereout 
to have her Cuſtomary parr, her Marriage 
Portion being brought into Hotch-potch 
with the reſt of the Perſonal Eſtate,, and 
the Plaintiff ro diſcover the ſaid Portion 
on Oath, and the Defendant to do the 
iike as to what proviſion he had. 

The Defendant inſiſts, What proviſion 
he had was Mony depoſited by his ſaid 
Father in the hands of Mr. Colvi/e and 
others, to purchaſe Lands or Houſes in or 
neat: Loadon, in purſuance of Articies be- 

| | EE. EWecn 


Fo.598. 


— bs 
io © nA: » it 


—_— 
5 — Anpy © 9 x OE 
yy CET Ny I 
—— aSPs. T. FS 5:4 


[IE : 
* © GREW + 
. -— goon 
ES OY 


< 
tl 


: o . x hp > 4 
4m wo rot gp. wn rr® 
% 7 A of 5 Ca: a3: Rs ws hes oy 
——_—_— CEE hn _ eres Grp RR 


m purſuance 


*) Af de as ng, + 7 
wv iF py F m_ — 
Me ies ey 8 
4 4" oY P$64/4+ 8 


Reports in Chancery. 


rween the Defendants faid Father and the 
Defendants Wives Father, which were 
made before the Marriage of the Defen- 
dants, which Lands and Houſes ſo to be 
purchaſed is by the ſaid Articles cove- 
nanted to be ſctled on the Defendant and 
his Wife for life, and for her Joynture 
Remainder in Tail , and was in confide- 
ration of the Defendants wives Portion, 
and Houſes were purchaſed therewith in 


Beunonys life, and the Defendant is his 
Son and Heir. 


WhatMony And the Defendant inſiſts, That what 


is depoſited was ſo depoſited as aforeſaid, is to be 
by the Fa- taken as if the Defendants Father himſelf 
ther ro pur- had purcvaled Lands and ferled rhe ſame 
chaſe Lands the ules aforcfaid, and ought not to be 
of Marriage * accounted a perſonal Eſtate of the Defen- 
Articles, is Jants Farher, but as Land. 

to be raken This Court declared whar was depo- 
a5 Real, and fired by the Detendants Father co pur- 
not as a Per- chaſe Lands in purſuance of the ſaid Ar- 
fonal Eſtate, ticles, is to bs raken as Lands, and not 
o” _ as perſonal Eſtate of the Defendanes faid 
brought Father ; and allo declared what was de- 
*nro H-rh. Pofired as aforeſaid , thall not be brought 
potch. into Hotch-potch, bur the Defendant is to 
| diſcover what he had from his Father 


upon his {aid Marriage. 


Prigg 


» 


\ 


Reports in Chancery, 


Prigs contra Clay, 32 Car. 2. 
fo. 198. 


Hat John Clay by his Will deviſed 

xoo/. to the Plaintiff Philip Prigg 
Jun. and Deborah Prigg his Siſter, in 
manner (v/z.) 501. ro the ſaid Philip at his 
Age of 21 years, on day of Marriage, 
which ſhould firſt happen by the De 
dants his Executors , and in the mean 
time the whole 100 7. to be ſecured and 
improved by his Executors for their uſe; 
and in cafe either the ſaid Phz/ip or Deboc 
rah ſhould die before payment of | their 
Legacies, the Survivor to enjoy the whole 
1007. and if both die before payment 
of their ſaid Legacies, then the Teſtator 
decreed the whole 100 /. to his Siſter the 
Plaintiff Elinor their Mother, beſides 
100 /. to her to be paid within 6 Months 


after his death. 
Thar the ſaid Deborah Prigg died un- 


| married and before 21, and before ſhe 


had received the 50/7. Legacy, ſo that the 
whole 100 1. became due to the Plaintiff 


Philip Junior. 


The Defendants inſiſts, That Deborah 


| died before the Teſtator ,- and her Legacy 
| of 50 /. became void  _ 


This 


£ 
() 


187 


Will. 


Reports in Chancery. 


Legacies of This Court was fully ſatisfied, though 
504. apiece Neborah died before the Teſtator ; yet the 
FF __— ſaid Deviſe of 507. to her did not be: 
; =" oli" come void, and being deviſed over to 
before 21, her Brorher Philip rhe ſurviving Legatec, 
the Survivor it belonged to him, according to the deviſe 
ro have all. in the Will, the rather for that ir being a 
One d:es contingent Remainder, and might veſt 
betore ine after the death of the Teſtator ſo long 
« 1--oþ M8 as there was a Survivor it did not belong 
*:-or de. TO the Exccutors, and for that the Teſta- 
creed to Cor, who lived for ſome time afterwards, 
haveall, did not alter the deviſe thereof by his 

Will, nor otherwiſe diſpoſe thereof in 

Writing , and decreed the Defendants to 

pay the Plaintiff the rwo 50 Pounds: 

This Order was confirmed by tbe Lord 


Keeper. 


Sanders contra Earle , 32 Car. 2. 
fo. 102. 


il, Har the Plaintiffs late Husband D: 
niet Earle, or ſome in Truſt for | 

him, was at his death ſeifſed in Fee, and 

alſo intituled ro the Truſt of a long Term 

of the Mannor upon a Sore and Lands 

in Com” Nottingham, Which ſaid long Term 

was in being and ſubject ro be diſpoſed as 

ſhe ſhould appoint, fo that he had full 

. power to ſettle, deviſe or charge the ſame 

by his Will, and the ſaid Danze/ in confi 

deration Þ 


Reports in Chancery. 


deration of a Marriage with the Plaintiff 
and 2000/7. Portion, he in 1676. by Will 
deviſed ro the Plaintiff, beſides a Joyn: 
rure of 1200/7. and if ſhe were with Child 
of a Son, he gave all his Lands and Te- 
nements to ſuch Son in Tai) ; bur for 
default of ſuch, he gave them to the 
Defendants his Brother and their Heirs, 
and if he had a Daughter, he deviſed to 
ſuch Daughter 500 7. to be paid when ſhe 
attained her Age of Sixteen, and the ſame 
to be ſecured our of his Lands aforeſaid, 
and made his ſaid Brothers Executors : 
Thar the Plaintiff had no Son , but a 
Daughter, who lived ſome time and is 
ſince dead, and the Plaintiff & her Ad- 
miniftrarrix, whereby ſhe is intituled to 
her 500 /. preſently. 

The Deitendant infiſts, That the Plain- 
tifts ſaid Husband deviſed to the Plainritt 
1200 /. and deviſed ro her all her Plate, 
Jewels and Goods , and Stock in and 
abour the Houſe at Normanton, and made 
the Plaintiff Executrix till the laft day of 
Auguſt atter the Will, and if ſhe (who was 
then with Child) had a Son by thar time, 
then ſhe to continue Executrix , otherwiſe 
the Defendants ro be joynt Executors,and 
made ſuch deviſe to the Daughter, and the 


reſt of his perſonal Eſtate he deviſed ro 


his Exeeutrix or Executors : That the 


Plaintiff Margaret having but a Daughter, 
the 
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Reports in Chancery. 


the Defendants proved the Will , and are 
intituled to the Legacies therein to them 
deviſed, and the refidue of the perſonal 
Eſtate; and inſiſts, That if the Plaintiff, 
as Adminiſtratrix ro her Daughter, be in- 
tituled ro the 500 /. yet ſhe is not to | 
receive it till ſuch time as it is payable 
to the Child, if it had nor died ; neither 
is the Plaintiff incituled ro any of the 
ready Mony in the Houſe of Normanton, 
which was 407 7. by any general Words 
in the Will. | 
But the Plaintiffs inſiſt, That by the 
general Words in the Will, [ / deviſe al 
my Goods , Chattels and Houſholdſtuff is 
and about my Houſe at Normanton | 
will carry the ſaid 407 /. to the Wiſe as a 
particular Legacy, and it ought not to be 
brought into the Account of the perſonal 
| Eſtare. 
By the ge- This Court declared , That as to the 
neral words 407 /. though the Words were general , 
in a Will, yer conſidering the Intention of the Te- 
[7 de/*  ftaror, who by his faid Will having. before 
all myGoods,  . ys p " 
Carrels an given 5 the Plaintiff Margaret a Legacy 
Houſhold. of 1200 7. if that he had intended to 
Auf in and have given her 407 /. over and above the 


about my 1200/1. he might in the ſame place of 
Heuſe, to, 

&c.] 4701. ready Monies in the Houſe ſhall not paſs to the 
Deviſee, ſhe having had a particular Legacy of 1200 7. de 
viſed to her by the ſaid Wu. 


the 


Reports in Chancery. 


the Will have given her 1600 /. as well 

as 1200 l. and therefore conceived that 

che Plaintiff ought not to have the 407 /. 

but this ſame ought to come in to the 

Account of the Perſona] Eſtate, and de- 

creed the ſame accordingly; and as to 

the 500 /. claimed by the Plaintiff , as 

Adminiſtratrix to her ſaid Daughter, whe- 

ther the ſame ought to be paid preſently 

or not, till ſuch time as the ſaid Daugh- 

ter might have come to the Age of 14 

years, if ſhe had lived, being the next 

Queſtion. | | 
This Court declared and decreed, That _—_—_ fo 

the ſame ſhall not be paid until ſuch time | a oy 

as the faid Daughter might have attained ,# | bvgg 

her Age of 16 years, if ſhe had lived, but [eguce 

the ſame to ſtand charged on the Eſtate, dies before; 

ſubje& ro the Sum by the Will unto that her Admi: 

time, and then the Sum to be paid to the Piſtratrix 

Plaintiff, her Executors, Adminiſtrators, all nor 

or Aſſigns, by the Defendants, their Heirs OM oh. a” 

and Afſjens. years end. 
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 Sequeſtra- 
con. 


The Mony 
decreed to 
be paid out 
of the Se- 
queſtred 


Reports in Chancery. 


Elvard contra Warren, 32 Car. 2. 
fo.255. 


He Plaintiff having a Sequeſtation 

- againſt che Defendants real and per- 
ſonal Eltate for non-payment of, 536 /. de- 
creed to the Plaintiff, the Plaintiff prayed 
the ſame might be paid him out of the 
Defendants Eſtate, ſo far as it will ex- 
rend , and out of the Security given by 
the Defendant for abiding the Order on 
Hearing, and alſo prayed, for that ſome 
part of the Defendants Eſtate now under 
Sequeſtration is a contingent Term, which 
will derermine upon the death of one 


. perſon , whereby the Plaintiff may loſe 


his faid Debr: Thar the Commillioners 
of the Sequeſtration may be impowercd 
ro ſel] the ſaid Eſtate; and prayed allo, 
in regard the Defendants Eſtate is not 
ſufficient to ſarisfie the Plaintiffs ſaid de- 
mand, that a Recognizance given by the 
Defendant, to abide the Decree may be 
produced and inrolled. 

This Coutt Ordered the ſaid 536 /. 
Intereſt and Coſts ro be paid by the ſaid 
Defendant , or out of the Sequeſtred pre- 
miſſes, or the Security before-mentioned, 
and that the Commitſſtoners of the Seque- 


Eſtate, and the Commitſtioners have power to ſell the Term, 
ro raiſe the ſame. | 


tration 


Reports in Chancery. 193 


ſtration do ſell ſuch of the ſequeſtred pre- 

miſſes as are held for any term for the 

beſt price , and the Mony thereby raiſed 

ro pay the Plaintiff, towards ſatisfaction 

of his demands. - 
The Queſtion is, Whether the Defen- 

dant being charged in, Priſon in Briſtol 

with a Decree of this Court ; can be dil: 

charged without fatisfying the Decree, it 

being infiſted on , that a Decree in this 

Court is nor a Judgment to detain the 

Defendant. Eo ES 
This Court declared, That a Decree in A Decree 

this Court is as effetual to charge the in Chancery 

perſon of the Defendant, as an Execution #5 cft<Ctual 

at Law ; and the Defendant being charged 7? ©'8e. 

with the Decree , the Court declared , if *** P*7'2 


the Warden of the Fleet let him go it AG: 
ſhould be at his peril. Law: 


Glenham contra Statvile, 32 Car. 2. 
10.755. 


Heſe being croſs Cauſes, the Defen- Bill of Re- 
dant Charles Statvile exhibited his 'i79 dit 
Bill to be relieved againſt rhe Plaintiff and 
his Wife touching a Rent charge , for 
which the Plaintiff and his Wife by their 
Bill claims ; and the Defendant Fudith 
Statvile exhibited her Bill againſt the Di- 
{treſſes, prerending the Lands out of which 
the Annuity ifſties is her Joynture: Which 
Oo Caulcs 
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Reports in Chancery. 


Cauſes being heard, a Trial at Law was 
directed ro try , whether the Arrears of 
the Annuity was paid ; upon Trial the 
Plainriff obtained a Verdict for 475 /. 
and the Cauſes coming again to be heard, 
it was decreed, that the Defendants ſhould 
pay the 4757. with Intereſt and Coſts, 
which Coſts were afterwards taxed to 
226 7. and that Report confirmed , and a 
Writ of Execution of the ſaid Decree and 
Report lefr at the Defendants Houle ,' and 
Mony demanded,and for Non: paymeyt an 
Artrachmenrt iſſued againſt che Defendant 
Charles Statvile , who appeared and was 
examined, and certified, not in Contempr, 
but upon Arguing the Exceptions to the 
Cerrificare; the Defendant was ordered to 
pay the 4757. and the ſaid Coſts, except 
007. thereof which was remitred : But 
the Defendanrdid not pay the Mony, and 
the Plaintiffs Wife being ſince dead , he 
hath Adminiſtration , and is intituled to 
the Monies: But the Defendants refuſe 
to pay the ſame, inſiſting, Thar the ſaid 
Decree and Proceedings are abated , fo 
thar the Plaintiff now by his Bill ſeeks 


. relief in the premiſles , and that a Su6- 
pena ad Revivend” Reſpondend*, or ſuch 


other Proceſs as the Marter ſhould require, 
might be awarded. | 


_ The 


Reports in Chancery. 


The Defendant by Demurrer inſiſts, 
Thar in caſe the Plaintiffs Bill ſhall be 
taken for an Original Bill , then it con- 
rains no Equity, he having remedy ar 
Law, and that the Plaintiff was a Defen- 
dant in former Suits, and by the courſe of 
the Court no Defendant , or any that re- = Deten- 

, ; ant in caſe 

preſents him, in caſe of an Abatement ,;..... 
betore the Decree or Final Judgment be ;qent before 
ſigned and inrolled, can or ought to revive ; the Decree 
and the Bill does not ſay, that any Decree ſigned, can 
or Final Judgment is ſigned and inrolled, revive: 
and it is (contrary to the Rules of the 
Court, to make a Decree againſt the 
Plainrifi upon his own Bill, and it would 
be meerly vexatious if the Plainrift ſhould 
revive his former Proceedings , which it 
revived the now Plaintiff can have -no 
Final Judgment, contrary to the Prayer 
of his Anſwer to the Original Bill, which 
was, that he might be diſmiſſed, and the 
Plaintiffs demands by the New Bill are = —_ 
chiefly for Coſts of Suits, which are ex- MR _ ET 
tinguiſhed by the death of the Plaintiffs | 5.6 
Wife, andif he were intituled to a Bill of jnrol!eg, 
Revivor he could not revive for Coſts,there 
being no Decree inrolled. 

This Court allowed the Defencants De- 
murrer, and- dilmiſt the Plaintiffs Bill of 
Reviyor. 


O 2 


Raymond 


? 


196 


Priviledge. 


Reports in Chancery. 


Raymond contra Paroch. Buttolphs Aldgate 
 inCom. Midd. 32 Car. 2.f0.517. 


HePlaintift being one of the Kings 

Waiters in the Port of Loxdon,and 

yer uſed the Trade of a Common Brew- 

er, and executed his ſaid place by a Depu- 

ty : The Defendants infiſt, He is not to be' 

exempred from bearing the Office of Over: 
ſeer of the poor in the Pariſh. 

The Plaintift infiſts, That the Kings 
Officers who ſerve his Majeſty in Relation 
to his Revenue, ought ro be exempted 
from Pariſh Offices, though they execu- 
ted their places by Deputy, . and uſe an 
other Trade, they being ſtill liable ro an- 
ſwerany miſdemeaner committed by their 
Deputies, and if their Deputies ſhould be 
abſent art any time, they are bound to ex- 
ecute the ſame themſelves, which often 
falls our, and Preſidents of this Nature, 
have ofren been found, and hopes this 
Court will not take away any the privi- 
ledges ſuch Officers ought to enjoy in 
right of their Offices, and thata Szper/e- 
deas of priviledge be allowed the Plainriff, 
and his Writ of priviledge ſtand. 

The Defendants inſiſt, That the Plain- 
titt —_— a Trade of a Common 
Brewer, and getting Money in the Pariſh, 
he ought to bear the Offices of the Pariſh, 


not- 


Reports in Chancery. 


notwithſtanding his ſaid Office, and if 

any Priviledge were due , it ought to be 

granted by the Court of Exchequer, and 

not by this Courr. 

* This Court declared, That the Kings The Kings 
Officers ought to have the benefit of their Officerprivi- 
priviledge, and the execution thereof by !<dge from 
a Deputy, nor his dealing in another PO 
{Trade, ſhould not in any ſort be prejudi-J:2 
cial to him, he being to anſwer for any T,,c in the 
neglect or miſdemeanour committed by his p.ciſh. 
Deputy, for thar it is not reaſonable that 

the Kings Servants or Officers , ſhould 

have nothing elſe ro ſubſiſt on, bur their - 
immediate Scrvices or Places under his Ma- _ prdel 
jeſty, and rake no other imployment on oY = _ 
them ; and although a priviledge of that c1,,ccery,as 
nature be prantable in the Exchequer, a well as Ex- 
Writ of priviledge under the great Seal chequer. 
was, and ought to be taken in all ref- 

pets as effetual, and therefore allowed 

the Plaintiff his priviledge. 


Dominus Bruce contra Gape, 32 Car.z. 
fo. 723. 


7] He queſtion in this caſe is, whether the ws | 
Mannour of Mudghill,is withinthe de-\,, VV 


viſe of the Duke of Somerſet by his Will in AAITITE:: 
Auguſt, 1657. of the Reſidue of the E- 
ſtare unſold, for the benefit of his three 
Daughters, and the Lady Bruce his Grand- 

O.3 __ Child, 
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Reports in Chancery. 
Child, or whether it belongs to the Lady 


Brace only, as Heir at Law, and whether 


the ſame be liable, and comprehended in 


the Truſt, rogether with other” Manours 


and Lands, ro Sartisfie the 19 100 /. Debts 
only, oris ſubje@ with the other Lands 
in the faid Deed and Will for SatisfaQi- 
on of all the debts of the ſaid Duke 
William. 

The Caſe is ( vzz. ) that the Plaintiff 
the Lady Elizabeth, Wife of the Lord 
Bruce, is Grand-child and Heir of William 
lare Duke of Somerſet, and Siſter and 
next Heir cf }/{/am alfo late Duke of 
Somerſer, who was the only Son of Hen- 
ry Lord Beaxchamp , the Eldefſt Son of 
Iilliam Duke of Somerſet the Grandfather, 
which faid Duke H/z/7;am the Grandfather, 
did by deze the 13 Nov. 1652.Convey to 
the Lord Seymorr, Sir Olando Brideman , 
Sc. and their Heirs, the Mannour and 
Lands in Truſt for payment of Moneys to 
the Lord Fobn Seymour, and the Lady Jane 
Seymour : Then upon further Truſt ro pay 
Debts, amounting to 19100 /. and after 
in Truſt for raiſing xoo00 /. for the Lord 
'Zobn Seymour, and 6000 L for the Lady 
Fane Seymour , and Truſtees to account 
yearly co the right and next Heir of the 
{aid Duke, with a power of Revocation 
in the ſaid deed, as to all bur the ſaid 
29190 /. debts; and that the faid Duke 

William 


Reports in Chancery. 


Willam wg9th of April x654. as to a fur- 
ther proviſion for the payment of the Debcs 
by deed, conveyed tothe Earl of Winckel- 
ſjea, and the Defendant Gape and others, 
and their Heirs, the Lands in ts and 
Somerſet, ( worth 30000 {. and ſufficient 
to pay all his Debts) to himſelf for life , 
and after for payment of Annuities, and 
after his death, then to the uſe of the laſt 
Truſtees and their Heirs , upon ſpecial 
Truſt, chat they ſhould leaſe out the pre- 
miſſes, and with the Mony thereby rai- 
| fed, and otherwiſe wich the profits, pay 
all ſuch Debts for which the Plaintiff ſtood 
ingaged for the ſaid Duke, and that the 
overplus of the ſaid Mony and Profits 
.to be paid, and the Lands unſold, to be 
conveyed to the right Heirs of the ſaid 


Duke , wherein was a power reſerved in 
the ſaid Duke by deed or Will, to revoke 


the ſaid Uſes Or Truit : That the ſaid Duke 


by deed, the zo of April 1654. reciting 
that the Lord Beauchamp the Fideſt Son, 
dicd ſince the deed of the 13 of Novens- 
ber 1652. and had left only one Son, and 
the Plaintiff Lady Bruce, and that the La- 
dy Bruce was left unprovided for, and res 
citing the deed of the 19 of April 1654, 
made an Addirional proviſion for the pzys 
ment of his debts, which made the Lands 
the deed of 1652. of a greater yalue than 
would fatisfic the ſaid Truſt, and therefore 
'O4 appoints 
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Reports in Chancery. 


appointed the laſt Truſtees in the deed of 


1652. ſhould out of the Money to be 
raiſed by Sail of thoſe Land, and the pro: 
firs thereof pay the Plaintiff Elizabeth, 
Lady Bruce 100 /. per Annum, till her Age 
of 17, and after 3oo 7. per Annum, and 
then after the debts in the deed of 1652. 
and Portions to the Lord John, and Lady 
Jane Seymour, then to pay Elzzabeth the 
the Lady Brace 6000 /. portion alſo, with 

wer of Revocation. 3 

Thar afterwards the ſaid Duke by Will, 
15 of Auguſt 1657. having as aforeſaid , 
ſecured the faid 19100 7. debts, deviſed 
to his Son, the Lord Fohn Seymour, and the 
Heirs Males of his Body, the ſaid Man- 


nour of Mudghill, and becauſe the Lady 


Ann Beauchamp his Siſter in Law, had 
the ſame as part of her Joynture, and the 
ſame was Leaſed out for the life of Pleydall, 
his Will was, that till the ſame fell in poſ: 
ſeſſifion to the Lord Seymoxr, the Truſtees 
in the deed of 1652. ſhould pay him main: 


. tenance , and they to convey to him , 


when they thought fic, and by the ſaid 
Will, taking notice of the deed in 1652. 
and of the 19 of April 1654. and alſo of 
his power of Reyocation, appointed and 
declared the Truſts in thoſe deeds for his 
Grandſon, Hwliam Lord Beauchamp, and 
the Plainriff the Lady EZzabeth Brace, 
or for the benefit of his Right Heirs; 
Wn PS $9545 ſhould 
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ſhould ceaſe, and the ſame was thereby 
revoked ,, and appointed the Truſtees in 
thoſe deeds, ro convey the ſaid premitſles 
to. the Lady Frances his Wite, and the 
Earl of South-hampton, and the Earl of 


Winchelſey, and Sir Orlando Bridgman, and 


the ſaid Gape and others, and their Heirs 
upon Truſt, as ro Mudzhitl, as he before 
had declared, and as to the reſt of the 
Mannours- and Lands on Truſt, for pay- 
ment of all ſuch debts in the ſaid Inden- 
tures to be paid, and unpaid ar his 
death, and for _— his perſonal Eſtate, 


and Executors from the payment thereof, 


and of the Truſt in the Deed of 1652,for 


the Lady Fane Seymour, and after theſe 
Truſts performed,all the Lands unfold and 
the Reverſion thereof be diſpoſed by the 
Lady Dutcheſs of Sommer/ſet his Wife,and 
the Truſtees by his Willi and their Heirs 


for 21 years, from his death to ſuch as: 


the ſaid Lady Dutcheſs ſhould appoint, 
and in default of ſuch appointmenr , 
for the raiſing ſuch ſums of Mony for the 
Plaintiff Elizabeth's portion and mainten- 
ance, as the Deed of the 20 of April 1654 
appoints or in default of ſuch appoint- 
ment by the Dutcheſs , co go to ſuch 
Perſon to whom the Truſt of the Inheri- 
trance of the premiſles, after the 21 years 
is limited by the Will, and the conveyance 
io to be made to- the ſaid Dutchels, 
Mp the 
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Reports in Chancery. 


the other perſon named in his Will, ſhould 
be upon {urther Truſt, that the ſaid 
Dutcheſs and the other perſon ſhould ſtand 
ſeized of the ſaid Lands unſold, and the 
Reverſion of ſuch part thereof, as ſhould 
be leaſed our for lives or years in Truſt for 
William Lord Beauchamp , and the Heirs 
Males of his Body,and for want of ſuch If- 
ſue forthe benefit of Fob» Lord Seymour for 


life, and after for the benefit; of the firſt, 


and every other Son of his Body, and the 
Heirs Males of their Bodies reſpectively and 
for default of ſuch Iſſue for the benefit of 
all his Daughters, and the Plaintiff the 


Lady Ebrzabeth Bruce his [Ins and 


all No Daughrers - of John Lord Seymour 
and their Heirs, — ly as Tenants in 
common, and not as Joynt Tenants, which 
Wiil the ſaid Duke in 1660 ratified by 
new publiſhing rhereof, and all the Tru- 
ſices in the deed of 1652 being dead, ex- 
cept Sir Orlando Bridgman and Gape, and 
the intereſt in Law being in them by Sur- 
vivor ſhip, Sir Orlando Brid: man knowing 
the debts in the deed of 1652 to be paid, 
conveyed all the Lands therein mention- 
ed to the ſaid Dutcheſs of Sommer/er. 
Thar in 1671, the faid William Lord 
Beauchamp Duke of Sommerſet died with- 
our Iſſue, whoſe Heir the Plaintiff rhe 
Lady Bruce is, and after the Lord John 


epmour became Duke of Sommerſet _ 
_ dic 


Reports in Chancery, 


died without Iſſue, by whoſe death the 
Plaintiff the Lady Bruce is intituled as 
Heir to Duke W://;:am her Grandfather, 
to the reverſion in fee of Mudghil, Duke 
John being only Tenant in Tail thereof, 
and ought to injoy the ſame, it nor bein 
liable to pag any debts, bur is diſcharged 
thereof by her Grandfathers Will, and nor 
diſpoſed from her by any A&, the 19 x00 /. 
being all paid. 

So that the queſtions now before the Court 
were, Whether the reverſion of MudghiZ/ 
expectant upon Pleydals Eſtate for life, as 


well as the reſidue df the Eſtare be liable to 


all the debts, which Duke Wham owed 
at his death, or only to the 19 roo /. debts. 

And ſecondly , Whether the reverſion 
of Madghill, as well as the reſidue of the 
Eſtate, after ſatisfaction of all the debts 
of Duke W:/liam, ought ro be for the be- 
nefit of all Duke W:1/;ams Daughters, and 
the Plaintiff Lady Bruce and their Heirs 
equally, or the ſaid reverſion to go intire- 
ly to the faid Lady Bruce, as right Heir to 
Duke W:llam. 

As tothe firſt queſtion, the Defendant 
inſiſted the ſaid Reverſion, as well as the 
other Eſtate is liable ro all the debts, for 
that by the deed of 1652. Mudghill was 
conveyed for raiſing of Money for the pay- 
ment of 19100 /. debts, and all other 
debts that he ſhould owe at the time = 
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his death, in which deed it is provided , 
that after the. ſaid debts be paid, he might 
by any deed, or his laſt Will, Revoke all 
or any of the ſaid Truſts, other than as 
concerning the 19 100. debts, yet made no 


Revocation, other than by his laſt Will, 


and therein he Revoked, only hoſe Truſts 
the Lord 
Beauchamp , or the Lady Elizabeth Sey- 
mour or his own right Heirs, and by the 
ſaid deed, the Legal Eſtate in Hudghz1l,is 
ſerled in the Truſtees and their Heirs, and 
the Duke had no power to Reyoke the 
uſes or Eſtates, till after the 19 100 7. was 
paid, and the ſaid Dake direting his Tru- 
ſtees to convey Mudghill to his Son John, 
he did thereby diſpoſe of an equitable in- 
tereſt, only of the reverſion of Mudghill, 
and the ryrco /. was not paid in the ſaid 
Dukes life-time, but great part remains un- 
paid, and he hath contracted ſeveral new 


debrs,ſince the, 20th of April 1654. which | 


the Defendant fince paid upon the Securi- 
ties of the ſaid Lands, and Mudghi/lis one 
of the Mannours conveyed by the deed 
of 1652. for the payment of 19100 4, 
and all other the debts he ſhould owe at 


the time of his death; and altho' the ſame' 


be dire&ted by the laſt Will of the ſaid 
Duke, to be ſerled upon the Lord Fohs 


_ Seymour, and his Heirs Males, yet the ſaid 


Duke by deed of 1652. had no power to 
= | reyoke 
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revoke the fame for the payment of his 
debts, of if he had, he did not revoke 
the ſame by the ſaid Will;bur left Mudgh:/! 
and other the premiſles ſubje& ro the pays 
ment of his debrs;- and the Truſtees un- 
derſtanding ſuch to be the Dukes intenti- 
on, never ſetled Mudzhill on the faid Lord 
John Seymour, Who being larely dead with- 
our Iſſue, the ſame is ſubjeRed to the pay- 
- B ment of the faid Duke Williams debrs , 
* B and when debts are ſatisfied, the overplusof 
| the Moneys, and the ſaid Mudzhi/land all 
other the premiſes ought to be divided, ac- 
Bl cording tothe intent of the ſaidDukesWill, 
I and by the ſaid Dukes death,and the Relea- 
» MW ſ(c$of the ſaid Truſtees, the intereſt in Law 
became veſted in Sir Orlando Bridgman, 
» I and he conveyed Mudghill, &c. unto the 
ſaid Dutcheſs, and the ſaid Gape and other 
the Truſtees and their Heirs, that they 
might therewith pay thi ſaid debts ; and 
though there be ſufficient beſides Mudghil/ 
to pay all the debts, yet by the Will upon 
which this queſtion doth ariſe, that there- 
by the Truſt for the Right Heirs of the {aid 
Duke, are revoked in expreis Terms, fo 
that by any deed preceding the ſaid Will , 
the Plaintiff the Lady Bruce cannot claim 
any advantage as Heir, the rather, for thar 
by the Will it doth appear,thatDuke W:1- 
liam had an equal regard to iis own 
Daughter , and the Plaintifi the Lady 
Bruce 
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Bruce his Grandchild and Heir, and it can- 
not be preſumed, that he would more cons 
cern himſelf for the Welfare of a Grand- 
daughter, than his own Daughters, nor was 


the ſaid Reverſion' of Mudghill, diſpoſed 


to the Plaintiff by any words in the Will, 


though he did by expreſs words in his 
Will, Revoke all Truſts, for the benefit 
of his Heirs in Mudghill, as well as the 
other Lands, and made other particular 
proviſions further, which ſhews, he did 
not intend that for her, for if he had, he 
would not have Revoked the former 
Truſts, as to that by which ſhe would 
have been intituled as Heir, eſpecially , 
when he hath deviſed all the Surplus of 
his Eſtate, which involves Mudghill as 
well as the reſt, amongſt his own three 
Daughters, and her equally, nor doth it 
any where appear , that Mudghzll is in 
wr ſort exempted from Satisfaction of 
the Creditors, nor could it ſo be by the 
faid deed made by Sir Olando Bridgman , 
'who beſt knew the intention of all Partics 
in this matter. 

Bur the Plaintifls infiſted, That the 
ſaid Duke could not- intend Mudghil 
ſhould be conveyed to the uſes declared 
in the Will, for that the ſame is to be 
conveyed to the ſaid Lord John, and the 
Heirs Males of his Body, which is an E 
{tate of Inhericance, and he bad. _ 

| y 
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by a common Recovery to have bound 
the remainder, and the reverſion after the 
Eſtare tale is not Aſſers in Law ; and there- 
fore cannot be conceived for the payment 
of his debts, and the rather, for that he 
recitesdeeds in 1652. and April 1654.and 
direts the Truſtees theretn, to convey all 


his Lands and Mannours' in thoſe deeds, 


ro his Dutchefs and others, as to the Man: 
nour of Mudghif, as before he declared 
by his Will; and as to all the reſt of the 
Mannours, hedeclared for the payment of 
his Debts, ſo that ( all the reſt ) excludes 
the Mannours of Hudzhi/l, and upon the 
whole Will it doth appear, the Duke in- 
tended no Reverſion ſhould paſs, but Re- 
verſions after Eſtates for life or years, and 
therefore this Reverſion of Madehill, which 
is afcer an Eftate Tail, doth nor paſs, and 
if it had been intended to paſs, he would 
have limited it to the ſaid Lord John for life, 
without remainder to his firſt or otherSons 


in Tail,for he had before given him a better« 


Eſtate in Mudghi// ro him and the Heirs of 
his Body,and the Truſtees were not to fer- 
tle Hudghill accordingly , until the ſame 
fell in poſſeſſion the ſame being yet for 
Pleydalls life. 

This Court on reading the ſeveral Deeds 
and Will, declared , That although the 
Lord. John, might poſſibly have an Eſtate 
Tail in him,and doc it ; but he not doing 
it, 


debts. 


& Reverſion 
ot after an E- 
| ſtate in Tail 


ſubjet 
Trufts for pleaſed : Bur the caſe muſt be taken, as 


payment of it doth appear before the Court, thart is , . 


Reports in Chancery: 
it, this Court can take no notice of it ; 
though probably he did forbear to do it , 
becauſe Duke W:/iam had Signified his de- 
ſire; that he ſhould nor _ have an Eſtate 
executed to him, till it ſhould fall in poſ: 
ſeſſion, and not before,except the Truſtees 


Mudghill was once liable to the payment 
of the Debts of Duke W:ll;iam, and tho' 
"tis pretended that the Will hath taken 
out Mudghill, yertthe ſaid Will doth on- 
ly take our an Eſtate Tail, but the Re- 
velion thereof, when rhe ſame falls in pol: 
{cſſion, is ſubje to the ſame Truſt, and 
goes iri company with the otherReverſions, 
and the ſame is legally conveyed,and doth 
pals in the general words, and therefore 
this Court is of Opinion, that the Rever- 
fion of Mudghill, is part of the, unreyo: 
ked Eſtare, and that the Lord Bridgman 
did well, when he made the ſaid Convey- 


- ance to the Lady Dutcheſs, and that when 


the 19100.7. and the ſaid other debts are 
paid, to which Mudgh:1l is as well liable, 
as the other Mannours and Lands, then 
the Truſtees ought tg convey all the 


- premiſſes in Foxrths, and decreed accor- 


dingly. 
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Maddocks contra Wren , 32 Car. 2. 
fo. 22, 


He queſtion in this Cauſe is, with Mortgage! 
whac profits the Defendant Wrez Account. 
ſhall be charged in eaſe of rhe Plainrift , 


. who claims the ptemiſles in queſtion, by 


virtue of a ſecond Mortgage, and is ad- 
mitted to a Redemption, on payment of 
what ſhall appear due to the Defendant 
Wren, who hath the prior Mortgage ? 
The Plaintiff inſiſts, Thar the ſaid Mort- 

gage being of a Leaſe, and the Defendant 

Wren having poſſeſſion by Atrornment of 

Tenants, he ought to have received the 

profits, whereby his Mortgage would have 
been fully farisfied, yer he permitted the 
other Plaintiff Dorothy, Wife of the Plaintiff 
Maddox the Mortgager ,, to receive the 
ſame ; and therefore the ſaid Wren ought 

to be charged, whereby the Plaintiff may 
be letin to have Satisfaction of his Debt. 

| This Court declared, That 'the Defen:- The prior _ 
dant Wren ought to be charged with tht Mortgagee 
Rent, whether received by the Wite or upon Re- 
any other Perſon, after the Plaintiffs ſecond <mprion 
Mortgage made, bur all received by her » _ 2 
before the” ſaid ſecond Mortgage. he ought 500 ou 
not to be charged. | be charged 
with the profits, by whom ſoever Reccived after the Second 
Mortgages ; ——— 
P Coles 
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Coles contra Hancock , 32 Car. 2. 
fo. 112. 


Hat Benjamin Coles the 11th of | 


June, 1678. made his Will in 
writing, and thereby gave to and amongſt 
his then Children, naming them, ( vzz. ) 
Benjamin,Samuel, Mary and Hanaab ,Por- 
tions, and appointed his Real Eſtate to be 
Sold, and added to his Perſonal Eſtate, 
and made Elizabeth his Wife his Execu: 
trix, and the Teſtator being a Melancholy 
Perſon, and fearing he might forfeit his 
Eſtate, by making himſelf away, to pre 
vent a forteiture, by deed the 14 of Fuze 
1678. made over all his Perſonal E 
ſtare to Truſtees , firſt to pay his debts, 
then to pay ſome Legacies, and all che 
reſt of his Eſtate ro be divided amongſt 
the aforeſaid four Children, That the Te 
{ſtaror afterwards died a natural death ; 
bur before his death, had anorher Child, 
( viz.) Sarah, who is not provided for, 
either by the ſaid Will or Deed. 

The queſtion is, whether the ſaid Wil 
be Revoked by the ſaid Deed of Truſl, 
that if it be Revoked, then the ſaid Sarah 
inſiſts, ro have her ſhare of her Fathers E- 
ſtare, and thar he ought to be looked up- 
on, as dying Inteſtare, and at leaſt rhe 
Perſonal * Eſtate _ to be diſtributed by 


the Þ 
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the AR for diſtributing Inteſtates Eſtates, 

and the deed ought not ro ſtand in her 

; way, for that great part of the Eſtare,did 

| conſiſt in debts, which were made after the 

| | Gid deed; and did not paſs to, or was 

1 | veſted in the ſaid Truſtees, and that jt is 

| againſt Natural Right and Conſcience, that 

) Þ her Father leaving a conſiderable Eſtate , 

| ſhe ſhould have nothing of it. 

C This Court on reading the ſaid Deed A Deed of 
» Þ and Will, is of opinion, rhat rhe ſaid deed Trult, no 
- B of Truſt, is no Revocation of the ſaid N*Y9cation 
Y Þ Will, being not made with intent ro re- or VO 
5 | voke the ſame, bur only to prevent the 

& Þ forfeiture , in a caſe which never hap- 

© Þ ned, and Decreed the ſame to be ſet aſide, 

- Þ and the Perſonal Eſtate to be diſtributed 

'» Þ according to the Will, and the remain- 

K det to be divided amongſt the four Chil- Ef:ite Devi: 
ſt dren, Benjamin, Samuel, Mary and Hnnab, id to be fold 
| the ſame being given to them by Name , for increaſe 
'Þ and as to the Real Eſtare, ic being or- 9t his Coil- 


dered by the Teſtator, to be added to his drens Porti- 
ons, anda 


Pcrſonal, for increaſe of all his Childrens 51:40, 
Portions, and the ſaid $.:rah being born goth. 
before he died, the ſame to be Sold and wj1!, thar 
divided amongſt the five Children , (viz.) Child ſhall 
Benjamin, Samuel , Mary , Hannah , and have 2 ſhare. 
Sarah equally. | 
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Sale contra Freeland » 32 Car. 2. 
f0. 272. 


Hat Thomas Freeland the Defendants 


great Grandfather, being Seizedof the | 


premiſſes, did by his Will in writing, de- 
viſe the ſame to Nicholas his Son for lite 
only,and afterwards ro his Grandſon Fohn, 
late Husband of the Defendant Frances , 
and Fathcr of the Defendant Joh», and 
his Heirs for ever, Thar the ſaid 7 homas 
and Nicholas being dead, John the Grand- 


fon entred, and for 3co /. Mortgaped the 


premiſſes to the Plaintiff , and nor long 


; after the ſaid John, on confidence .of the 


power he had to diſpoſe of the premiſles , 
made his Will, and the Defendant Frances 
Executrix, and deviſed the premiſſes to be 
Sold, for payment of his Debts. 

Bur the Defendant inſifts, That the ſaid 
Thomas the great Grandfather, had no pow- 
er to diſpoſe of the ſame premitles, and 


if he had, he did nor purſue it regularly, | 


for that he had made a Settlement of the 
premilies in 1651. upon one Henry Weſton, 


and his Heirs, ro the uſe of him the ſaid | 


Thomas ior life, and after to Nicholas his 


Son for life, and after to the uſe of the | 


ſaid Fobn his Grandſon, and the Heirs of 


his Body, with remainder over, and that} 


the Detendant Joby the Grandfon, by vir- 
rue 
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rue of the ſaid deed as Heir in Tail,claims 
the premiſſes , whereas ( if any ſuch deed 
were) it was with a power of Reyocation 


I by any Writing or Will in writing, to be 


executed in the preſence of thre2 Witneſ: 
ſes, and was revoked by his making his 


| faid Will, in the preſence of rhree Wit- 


neſſes, though one of them then preſent, 


| did not ſubſcribe the ſame, That the {ſaid 


John the Grand{on, had the full power of 
the Eſtate, and the grant made to the 
Plaintiff , ought to be ſupported in Equi- 


| ty, being for valuable confideration,though 


the power was not litterally purſued in 
the Circumſtances of three Witneftes, the 
intent of the Perſon appearing, as ſuffici- 
ently by rwo Witneſſes, as if there were 


three, and ſubmir ro the Judgment. of 


this Court. 

The PlaintifT farther inſiſting, Thar the 
ſaid Thomas the great Grandfather, rakes 
notice in the preamble of his Will, of the 
power by him reſerved upon the ſaid Sertle- 
ment, to make any alceration thereof du- 
ring his life; and then by che faid Will 
deviſerh the premiſſes to the ſaid Fon his 
Grandſon inFee, and he Mortgages tothe 
Plaintiff, and there is no Colour , bur 
the Defendants ought to redeem, or bs 


for cloſed. 
cP 3 This 
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214 Reports in Chancery. 
AS:wement This Court (ir appearing that there was 


| more than two Witneſles preſent at the 
with power xp 
of revocati- Publiſhing the Will, though two only Sub. 
on by Will ſcribed their Names thereto , and upon 
in writing, hearing the words of the power, and al- 
executed 1n {o the Will of the ſaid Thomas Read ) de- 
_ nm clared, that as this caſe was Circumſtanced, 
ee there ought to be a Redemption or a fore- 
neflzs, bur . - | 
ne of them Clolure, and that the Will although but 
8d nor Sub- [wo Witneſſes to it, did ſufficiently reyoke 
ſcribe his The ſaid deed of Intail. 
Name, yet 
Pecreed a ſufficient Reyocation, 


Roſe contra Tillier , 37 Car. 2. 


fo. 435. 
Copyhold Hat Wrilliam Tillier deceaſed, 14 Car. 
Surrendred 2.Surrendred Copyhold Lands of In: 


on Conditi- herjtance,to the uſe of the DefendantF.7 11: 
on oo pay er his Heirs and Atſigns for ever, upon con- 
209/40 A4- Jiri on, that the Defendant ſhould pay, or 
thertne,at2 1 : > pR 

x cauſe to be paid to Xatherime Tillizer, the 
vears of Age ; y_— $oeal 
and if ſhe Daughter of the ſaid W:ll;am Tiller 200]. 
die before When ſhe ſhould accomplith the Age of z 1 
21 withoutand if the ſaid XFatherine ſhould die be: 


Heirs of her fore 21, without Heirs of her Body,then 


ay th oo the ſaid 200 /. to be for the uſe of the ſaid 
: 8 yak *. Defendant ; bur if default ſhould be made 
3:.. by the ſaid Defendant, then the ſaid Co- 


therine dies 
before 2 1, leaving a Son, Decreed the 200 /. to be paid to the 
£52, and the Lands to ſtand charged therewith 

pyhold 


(6, ol. JOE 
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pyhold Lands ſhould be to the uſe of the 
ſaid Catherine, her Heirs and Afſigns,and 
b- | the faid Surrender to be void; and the ſaid 
n | Wrillian Tiller after the ſaid Surrender , 
l- | and before he died, by writing appointed I 
e- | the ſaid Defendant not only to pay the 
d, | faid 200 /. to the ſaid Xatherixe , bur alſo 
e- 6 1. per Cent. till ſuch time as the ſame 
It became due : Thar the Plaintiff married | 
xe | the (aid Fazherine, and had by her one | 
4 Son named George; that after Xatherine 
died, and then George and the Plaintiff 
took Adminiſtration ro them both, where- | 
by he is inriculed co the ſaid 200 /. with | 
damages. | 
The Defendant infiſts, That Katherine | 
died before the Age of 21, and ſo he is | 


r. | not liable to pay the ſaid 200/. or to 
1 | piveany Account of the Lands or Profits 
| in theSurrender. . 

- | This Court decreed the Defendant to 


er | pay the Plaintiff the ſaid 200/. and thar 
* the ſaid Lands ſo ſurrendred ſtand charged 
therewith. 


- 


Thompſon 


B..-.* 
pe IO 
AE; 


. g 4a 4 ru ” 
EE Surt oor tract = re Rn 
of 4 ” - . ” 
TUES. 7. > © Ws +, wh F 
- oath 


+ if bn bed 
"1 $365 «© 
4 04%, x _—__ he 8 - p*>V, « 4 ” 
Tahe > : h 4 ® 


. 
ER 


5 "Gay 
"$7 


So k wx g 
4: es. v7 - HREST-TI 
Lan R$. 7a, v 


| Marriage 


Settlement, 


Reports in Chancery. 


Thempſon contra Atfeld, 33 Car, 2. 
__ OE. 


He Bill is to diſcover a purchaſe 
Deed of Frogpoole , purchaſed by 

Henry Atfeld, the Plaintifls Great Grand- 
father, to him and his Heirs, and that 
William Thompſon the Plaintiffs Grand:- 
father, married Mary the eldeſt Daughter 
of the ſaid Henry Atfield ; who declared 
that he had made the purchaſe aforeſaid, 
for the benefit of the ſaid Wz/lzam and 
Mary his Wife , and for the Heirs of the 
ſaid Mary , and that he would ſettle the 
ſame accordihngly, but the faid Henry 
Atfield dying before any ſuch Deed was 
executed ; yet the ſaid H/i1liam and Mary 
y'cre in poſſeſſion long before the death 
of the ſaid ZZerry, and paid no Rent, 'and 
the ſaid Henry leaving a Son at his death, 
(viz) John Atfield the Defendants Father, 
who haying a great atfe&tion for Authony 
7hompſen the Plaintifts Father, who was 
the Son and only Child of the ſaid W1- 
liam and Mary his Aunt, a Match was 
propoſed between the ſaid Anthony and 
Flizabeth Smith the Plaintiffs Father and 
Mother, which took effet; bur before 
and in conſideragion of the ſaid Marriage 
the ſaid Fohn Arfield the Defendants Fa: 
ther ſerlzd the ſaid premiſſes on the ſaid 
| | Axthony 
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Anthony the Plaintifis Father and his Heirs 
for ever,and the ſaid 4»th. had by the ſaid 
Elizabeth the Plaintiff his eldeſt Son and 
Heir. Bur the Defendants pretend the ſaid 
Dced is defetivein Law, to have which 
Deed made good, and ſupply the defe&t 
thereof by Equity by the Defendant , ac- 
cording to the intent of the original Ser- 
tlement made by Fohn Atfeild, the Defen- 
dants Farther, is the Bill. 

" The Defendant inſiſts, There coukd be 
no ſuch Marriage Agreement for ſerling 
the premiſes as aforeſaid , for that Mary 
ſued her Mother and had her portion 
our of the perſonal Eſtate , and though 
the Defendants Father might intend to 
give the Plaintiffs Father the premiſles, 
and ſealed a Deed for that purpoſe; -yer 


he altered his Mind and never perfected 


ir, and there was no Conſideration for 
his {0 doing. 

And the Defendant inſiſts, He ought 
to enjoy the premiſles , for that þy the 
Plaintifls own ſhewing his Title is defe- 
ive, and therefore ought not to receive 
any countenance in a Court of Equity 
againſt the Defendant, who is Heir ar 
Law to his Father and Grandfarher , and 


& comes in and ought to have the Aid of 


the Court to proteft his Title. 


But 


Reports in Chancery. 


But the Plaintiffs Council infiſted,' That 
the Defendants detaining of the ſaid Deed 
is a Fraud, and the Conſideration of 


eſe of making the faid Deed is valuable , and 


Livery and There is no defect therein , bur want of | 


| Seifin aided Livery and Seizin, which defe&t this 
in Chancery. Court hath often ſupplied, when no Fraud 
appears in gaining the Deed. | 

This Court (the faid Deed appearing 

to be fairly executed by the Defendants 

Father, and that there was no defe& 

therein ſave only the form of Livery and 

Seizin, and made on ſuch valuable Confi- 

deration as Marriage) decreed the Defen- 


dant to execute Livery and Seizin in the | 
ſaid Deed, and make farther aſſurance of | 
the ſaid premiſſes to the Plaintiff and his | 
Heirs, and the Plaintiff is decreed to I 


enjoy the ſame againſt the Defendant. 


Barker contra Hil, 33 Car. 2. 


f0.278. 
Upon a e Plaintiff having ContraQted with 
Contract the Defendants Father for the pur- 


wt mas i - Chale of a Copyhold Eſtate , the Plaintiff 
and pur- * plid the purchaſe Mony , and the Defen- 
chaſe Mony Jants Father agreed to ſurrender the pre- 


paid, the miſſes ar nexr Court, and ſaid , He had 


Bargainor made a Surrender lately to the uſe of his |: 
dies before | | 
Surrender , his Heir decreed to ſurrender, 


Will 
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Reports in Chancery. 


Will, which would enure to the benefic of 
any Purchaſer ; bur before next Court 
day, and any Surrender made, the Defen- 
dants Father died , {o the Bill is to have 
the Defendant his Son and Heir to con- 
firm the Plaintiffs purchaſe by Surrender, 
or otherwiſe, as this Court ſhall di- 
rect. 

This Court decreed the Defendant, 
when he came of Age to ſurrender effe- 
Qually the premiſſes to the Plaintiff, and 
the Lord of the Mannor preſently to 
admit the Plaintiff Tenant ro the pre- 
miſſes. | 


 Bonnington contra Walthall, 33 Car.2. 
fo. 37. 


He Defendant Waltha/ claims an An- Annuity. 


auity of ' 100 7. per Az. and Intereſt 
out of the Eſtate in queſtion ever ſince 
Auguſt 1642. with Intereſt , by virtue of 
a Decd of that date made by himſelf to 
Mr. Serjeant W:/lmot and others, whereby 
it is appointed , that the Truſtces in the 


| ſaid Deed ſhould diſpoſe of the Monies 


by them raiſed by profits and fale of the 
premiſles, for payment to the ſaid Defen- 


| dant and his Aſſigns, during his life and 


the life of Peter Bonnington , the yearly 


Sum of 1007. and the ſaid demand. of 


the ſaid 1007, per Annm and Intereſt 
+ being 
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judged a Truſt for Peter Bonningtoy , and 


Reports in Chancery. 


being a Matter of preat value and mo- 
ment in the Cauſe, it is referred to the 
Judgment of the Court, whether all or 
how long the ſaid xoo /. per Annan ſhall 
or ought tro be allowed in this point , as 
allo the original Cauſe which was heard 
19 Nov. 1679. coming now to be heard 
again. 

The Plaintiff inſiſted, That the 100 /. 
per Annum , 1f it was created, the ſame 
determined by - the death of Peter Bon: 
arngton. 

But the Defendant Waltha/! inſiſts, to 
have Allowance for the ſaid Annuity of 
100 /. and Intereſt for the ſame . for 40 
years paſt ; whereas the Plaintift inſiſts, 
Thar the 1007. per Annum never was nor 
ought to be allowed to the Defendant, 
for that the Deed of 4uzz#/t 1642. under 
which che Defendant claims the faid 100 /. 
fer Annum, the ſame was ro be paid in the 
firſt place before debts, and there being 
a debr due ro one Chambers , which the 
ſaid Defendant brought in , againſt which 
debt if the ſaid Annuity had been real, 
the Defendant would have oppoſed the 
payment of his ſaid 1007. per Annum, 
being ro be paid in the firft place, and 
the Defendant not demanding the ſaid 
Annuity in 40 years, and ſuffering debts 
ro be paid bzfore ir, ir ought to be ad- 


the 


Reports in Chancery. 


the rather for that no. Conſideration ap* 
ars for ſuch Annuity. 

The Defendant inſiſts, That the Plain- 
tf admits it a Truſt, and ſeeks Relief 
only for the Surplus after Truſts ſatisfied 
and determined , and this Truſt being 
Continuing the ſame with Arrears and 
Intereſt, ought to be paid to theſaid Wal- 
thall. 

This Court on reading the ſaid Deed, Annuity 
ſaw no Conſideration for granting the ſaid nog being 
Annuity, and it never being demanded, demanded 


this Court conceived it was a Truſt for ' 49 years 
time, con- 


ceived ro be 


Bounington , and would not charge the 
Eſtate therewith, and decreed the Eſtate , +, q 
to be diſcharged thereof. : 


Ring contra Hele, 33 Car. 2, 
f0. 270. 


He Plaintifls Rigs Bill is for the 
Writings and Eſtate of Sir Zenry 

Hele, which he claims by virtue of an A- 
greement made by rhe ſaid Sir Henry and 
him, wherein it was agreed, that the faid 
Sir Henry ſhould ſertle his Lands in Wigs 
borough, and Bridges in Com' Sommerſet 
on himſelf for life, after to rhe Heirs of his 
Body, with power to make his Wife a 
Joynture of ighorough,and rograntEſtates 
thercout for three lives, with a Remainder 
to rhe Piainciit Ring and the Heirs of his 
Body 
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Conſidera- 


tion- 


Reports in Chancery. 


. Body if he Survived ; and Sir Henry died 


without Iſſue, with Remainder to Sir 
Henry's right Heirs , with power to Sir 
Henry to fell Pooles Tenement , part of 
the premiſſes , and Sir Hexry was forth- 
with to ſuffer a Recovery to dock the In: 
tail of the premiſles, and in conſideration: 
thereof, the Plaintiff Ring was to ſettle his 
Eſtate in Dorſet and Sommerſet, to the uſe 
of himfelf in Tail, with Remainder inTail_ 
to Sir Ferry Hele, with Remainder in 
Fee to the Plaintiff , and that if either 
party leave Iflue, to be at liberty to make 
new diſpoſitions as he pleaſed : That Sit 
Henry imployed one Chubb and Patten, 
ro afliſt the Plaintiff Rirg in Surveying Sit 
Henry's Eſtate,and after both the Plaintiff 
Ring and Sir Henry went to Counſel, who 
adviſed a Deed of bargain and ſale of the 
ſaid Eſtate, from Sir Henry to the Plaintiff 
Ring, which was executed between the 
ſaid Sir Zenry and the Plaintiff Rzg , 
and Inrolled , and bears date the 26 
of March 1673, That before the ſaid Re- 
covery, the Plaintiff Ring prepared ano- 
ther Deed dated the 6th of May following, 
to lead the uſes thereof according to the 
ſaid Apreements, and a draught of a Set- 
tlement of the Plaintiff Rings Eſtate on Sir 


Henry, both which being peruſed and ap- 


proved by Sir Henry, were alſo executed, 
and the Deed to lead the uſes of the Re- 
covery 
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covery recited the ſaid Agreement and 
Inrolled Deed ro make the Defendant 


# Tenant to the Preczpe,and Sir Hex;y decla- 
| red, the ſaid Recovery to be to the uſes 
E in the ſaid Agreement , and rhe Plaintiff 
Ring by his faid Deed Covenants with 


the ſaid Sir Zexry, to ſtand {eized of the 


# Parſonage, and other Lands in 7Teovel in 
| Com Somerſet, and alſo in Com' Dorſet be- 
[7 ing all the Eſtate he was then ſeized of 


in Fee in the ſaid Counties , and ſettles 


them to the uſes in the ſaid Apreement, Agreement; 
# That the ſaid Sir Zenry declared himſelf 


well ſatisfied with what he had done, and 
paid the charges of the Writings : That 
the Plaintiff Rizg two years after had 
Iſue Male , 'and Sir Henry after married 
and died without Iſſue, and without mak- 


{ ing any Joynture, or ſuffering any other 


Recovery, and doing any other act bur ſel: 


: ling the Inheritance of one Farm, fo the 
| premiſſes came ro the Plaintiff Ring who 
entred, but the Defendant Hele the only 


Son of Richard Hele , who was Uncle 
of the ſaid Sir Henry, wrought on Sir 
Henry to make a Will, and to Devile the 


| Eſtate ro the Defendant Hele and his 


Heirs, which Deviſe the ſaid Sir #Zenry 


* would not make. 


The Defendant inſiſts, That the Settle- 


| ments on the Plaintiff Rivg were Forged, 
| and that the ſaid Ring never made any 


Settle- 
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Settlement of his Eſtate on the ſaid Sir 
Henry, or if he did, that nothing paſſed 
thereby but only by way of Covenant to 
ſtand ſeiſed, and thar if rhe Plaintiff Ring 
hath got any ſuch Deed to lead tne uſes 
of the ſaid Recovery, he got it by Fraud, 
and thar if there was ſuch a Deed of May 
1673, which was after the Recovery to 
declare the uſes thereof, it would nor al- 
ter that. of the 26 of March, for that the 
Plaintiff is a Stranger in Blood to the ſaid 
Sir Zexry, and it doth not appear, that 
any Inrolment or due Execution was made 
of the Plaintiffs Rings Settlement, ſo that 
the pretended Deeds on both fides are 
void; and not to be ſupported in a Court 
of Equity ; but the Plaintiff: Ri»g may 
bring -an Aion at Law where it is pro- 
per to be tryed, and where the Defen- 
dant having a. good Title under the 
Will of Sir Zerry , will make his de: 
tence. . : 

The Plaintiff inſiſted, That the Defen- 
dant objected rwo matters againſt the 
Plaintiff Rigs demands, (viz.) Forgery 
and Fraud, and if he will inſiſt on the 
Fraud, he muſt admit the Deeds to be ex- 
ecurted, .and the Defendant admitting de 


bene eſſe, the Deeds to be executed, and. 


co inſiſt only on the Fraud and Circum: 
vention. | . 
This 
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This Court inſpeting the ſaid Deeds 
declared, there was great ſuſpition of the 
reality of the ſaid Deeds, but raking in- 
to conſideration the inequality of the ſaid 
Eſtates in the value, though not material 
in this caſe, yet it was a ſtrong preſump- 
tion, that the ſaid Sir Zerry Hele did not 
knowingly leap into ſuch a bargain, and 
then the inequality of aſſurances is as bad, 
the ſaid Sir Henry Heles Settlement on 


22% 


Ring being a legal Eſtate, and mentioned Confidera- 


to be in conſideration; that Rig had made tion. 


a good Settlement of his Eſtate which he 
had-nor,. the ſame being void in Law, and 
not to be made good by Equity, ang the 
ſubſequent inconſiſtent. Acts of offering 
| the Eſtate to be fold, and Rings negotia- 
ting the affair were above all the reſt bad 


and apparent Badges of Fraud and Circum: g,q..., ,f 
vention in Rinz, in obtaining -the ſaid pau. 


Deeds from the ſaid Sir ZZenry Hele, and 
* it .iS. remarkable in. th2 Cale, that Sir 
Henry by. his Will, deviſed his. Eſtate to 
the. Defendant ZZezz 4 little before his 
EE EE I 
This Court thetefore diſmiſſed the mat- 
ter of Rings Bill, but upgn He7es Bill de- 
creed the Agreement. of April, and the 
two Deeds of May 1673 , obtained by 
the ſaid Rinz from Sir Henry, be for ever 
hereafter damned and ſet aſide, and 
Ring to reaſſure ro the Defendant = 
an 


Bankrupts 
as to part- 
ners. 


Joynt debts 
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and a perpetual Injundion, not only to 


ſtay all Suirs at Law touching the pre. 
miſſes, bur alſo for quieting the ſaid ZZele 
in the Poſcſlion. 


Com' Craven & al contra Xnight © al 
34 Car.2.. fo. 732. 


He Bill is that the Defendant Geo: Wid- 
dows being indebted to the Plaintifls, 
became bound to them in ſeveral Bonds, 
and the ſaid Viddews and the Defendant 
Berman, tor ſeveral years paſt were Co- 
partners, and Widdows by Articles of Co- 
partnerſhip, was intituled to two thirds 
of the whole Stock, and the Defendant 
Berman to one third : That the ſaid W:4d- 
dows and Berman the 25 of Auguſt laſt be- 
came Bankrupts, and a Commiſſion of 
Bankruply awarded againſt them , the 
Commitſtioners of Bankruprs aſſigned all 
the Eſtate of the faid Bankfupts, to the 
Defendant Wright and others, and refule 
to let the Plaintiffs Credirors of Bank- 
rupts to come in, and intend to divide 
the ſaid Eſtate amongſt the Joynt Credi- 
tors of Bagkrupts, by reaſon whereof 
the Plaintiffs debrs will be utterly loſt. 
The Defendants inſiſt, it was agreed by 


to be paid Indenture of Copartnerſhip, thar all ſuch 
out of the debts as ſhould be owing on the joynt 
JoyntStock. account, ſhould be paid out of rhe Joynt 


Stocks, 
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Stocks, and at the end of the Partnerſhip 
cach Copartner rake and receive -to his 
own uſe, his ſhare of Joynt Stock, and 
the Joynt Stock and Trade ſhould not 
| be charged with the private or particular 
{ debts of either of the ſaid Partners ; bur 
_ that each ſhould pay their private debts 
out of their particular Eſtate, not inclu- 
ded in the ſaid Joynt Stock, that if both 
the ſaidPartners ſhould be living at the end 
of the firſt three years of the ſix years , 
that the ſaid Berman ſhould come in Joynt- 
Partner accordingly,and duting the Joynt 
Trade, the ſaid Copartners became Joynt- 
ly indebred to the other Defendants 
Wrizht, Sc. in 6000 1. and that Widdows 
became indebted to the Plaintiff as afore- 
ſaid, without the conſent of Berman, and 
the Moneys due on the ſaid Bonds 
was not brought into tlie account of that 
Joynrt Stock, and the ſaid Widdows was 
only a Surety, and reccived none of thc 
Moneys ; and the Defendants inſiſt, rha: 
the Joynt Creditors ought to be firſt paid 
out of the Eitate in Partnerthip, and thac 
| the Commiſſioners have no power to grant 
the Joynt Eſtate to pay the Plaintifis, they 
cing ſeparate Creditors of Widdews, and 
if a Surplus of the Joynt Eſtate atcer the 
Joynt Creditors be paid, then the Plain- 
tits can have but a Joynt Moiety of ſuch 
Surplus towards their Satisfaction. the {aid 
Q. > Bermans 


-227 


Separate 
Creditors. 
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Bermans Motety being not liable to pay 


the faid Viddows ſeparate debts, and the 
debts then claimed, were the proper debts 


of the ſaid Widdows, and that after all the 


Joynt debts are paid, there will be an 
Overplus, ſo that thereby the ſaid Bermay 
will be diſcharged, and have Money paid 


ro him ; bur it the Plaintiffs and otherſe- | 


parate Creditors of Widdows be admitted 


to the Joynt Eſtate, there will not be ſuf» | 


ficient to pay the Joynt Creditors , ſo 


thereby not only Bermans Eſtate will be 


applyed to pay Widdows debts, but will be 
liable to the Joynt Creditors; That there 
can be no diviſion of the Joynt Eſtate , 
whereby to charge any part thereof with 
the private debts of cither party, and till 
the Joynt debts are paid, and till diviſion 
be made of the Surplus, both partics arc 
alike intereſſed, and every part of the ſaid 
Joynt Eſtate; that the Commiſſioners have 
no power by the Commiſſion, ro Admini- 
ſter an Oath ro the Plaintiffs, for proof 
of their debts,they claiming debts from the 
faid Widdows only, and the Commiſſion is 
againſt Widdows and Berman Joyntly, and 
not ſeverally, and therefore cannot admit 
of the Plaintifls Creditors. | 

* This Court declared, That the Efſtato 
belonging to the Joynt Trade, as alſo the 
debts due from the ſame, ought to be divi 
ded into Mojeties, and that each Moiety 


of 
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of the Eſtate ought to be charged in the 
firſt place, with a Moiety of the ſaid Joint 
debts, and if there be enough ro pay all 
the debts belonging to che Joynt Trade, 
with an Overplus , then ſuch Overplus 
ought to be applied to pay particular 
debts of each Partner ; but if ſufficient 
ſhall not appear to pay all the Joynt debts, 
and if either of the Partners ſhall pay 
more than a Moiety of the Joynt debts, 
then ſuch Partner is to come in before 


the ſaid Commiſſioners, and be admitted . 
as a Creditor for what hg, ſhall ſo pay . 


oyer and above his Moiety, and decreed 
accordingly. 


Charles Floward contra /z Dake de Nor- 
folk & al, 34 Car. 2. fo. 722. 


He Plaintiff by his Bill ſeeks to 
have Execution of a Truſt of a 


Term of 200 years of the Barony of 


Groſtock , The Caſe was this. 


The Earl of Arundel ( the Duke of Nor- Perpetuities, 


or Entailing 
a Term for 
'ears with 

Lands to himſelf for. life , then ro the ab 


Counteſs Elizabeth his Wife for. life, and yer. 
after her deceaſe,there is a Term limited ta | 


folks Father) by Leaſe and Releaſe, Ano 
1647. ſerled the Barony of 6G. and other 


the Lord Dorcheſter, and other Truitees 


for 200 years, under a Truſt to bedecla- 
red in a deed of the ſame date, with the 


Q, 3 Releale 
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Releaſe ; and the Limitation of the Inheri- 
tance, after the Term of 200 years, is 
firſt to Henry Howard, now Duke of Nor: 
folk, and the Heirs Males of his Body , 
then to Mr. Charles Howard, the now 


Plaintiff ( Brother of the ſaid Fenry ) and 


ſo ro all his Brothers Succeflively in Tail 
Male remainder over. 'Then by the ſaid o- 
ther Deed. the Earl declares the Truſt of the 
Term of 200 years, and that deed in the 
reciting part declares, that it was intended 
the ſaid Term ſhould attend the Inheritance 
and the profits ſhould go to ſuch perſons, 
and in ſuch manner as was therein after 
limited ( wiz.) to Henry Howard now 
Duke of Norfo/#, and the Heirs Males 
of his Body, ſo long as Lord 7 homas, 
Lord Maltrevers Eldeſt Son of the ſaid 


Earl of Arazdell or any Iſſue Male of his 


Body ſhould be living ; but in caſe he 
ſhould die without Iſſne Male in the life- 
time of Henry Howard , nor leaving his 
Wiſe enſeint with a Son,or in caſe after the 
death of Thomas, without Iſſue Male, the 
Honour of the Earldom of Ara»de! ſhould 
deſcend to Henry Howard, then Henry 
Howard and his Heirs to be excluded of 
the Truſt,and then it ſhould be ro (Charles 
the Plaintiff ) and the Heirs Males of his 
Body, remainder in like manner to other 
Brothers. After this,the Contingency doth 
happen, for Thomas Duke of Norfolk dies 
- without 
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without Iſſue, and the Earldom of Aru»: 


del, as well as the Dukedom of Norfolk, 


deſcended to Henry now Duke of Nor- 
folk, by Thomas his death without Iſſue, 
preſently upon this, the Marqueſs of Dor- 
cheſter the Surviving Truſtee, Aſſigns the 
Term to one Marriott , he Aſſigns it to 
the now Duke of Norfo!k , and the Duke 
ſuffers a Recovery, to the uſe of him and 
his Heirs, and the Plaintitts Bill is to have 
execution of the Truſt of this Term, to 
the uſe of himſelf and his Heirs Males of 
his Body. | 

The Defendants inſiſt, That by the Af- 
ſignment by Marriott, to my Lord Duke 
Henry, the Term was Surrendred , and 
- Quite gone, that the Common Recovery 
which barted the remainders, which the 
other Brothers had, would alſo be a Bar 
to the Truſt of this Term, and that the 
truſt of a Term to Henry and the Heirs 
Males of his Body, until by the death of 
Thomas without Iſſue, the Earldom ſhould 
deſcend upon him, and after that.to Charles 
and the Heirs Males of his Body, was a 
void Limitation of the remainder to 
Charles. 

The Plaintiff inſiſts, Though the Term 
by the Suryivor is gone, and Merged in 
the Inheritance , yet the 'Truſt of that 
Term remains in Equity ; Thar this is not 
a Term that attends the Inheritance, bur 


Q 4 its. 
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its a Term in groſs, and ſo not barred by 
the Recovery, and that the Limitation of 
the remaincer in Contingency, is good in 
Law , and Relief ought to be had in this 
Courr. pO” 

The Lord Chancellor Nottingham ( the 
Caſe being of great Conſequence) calls the 
Judges to his Aſſiſtance, & viz. )the Lord 
Chief Juſtice Pemberton, the Lord Chief 
Juſtice North, and the Lord Chief Baron 
Mountague,and they made one ſingle point 
in the caſe. 

Whether this Contingent Truſt of a 
Term limited to the Plaintiff Char/es,and 
the Heirs of his Body, upon the dying of 
Thomas without Iſſue Male, whereby rheHo- 
nour did deſcend toHexry,be good in point 
of Creation and Limitation; for as for 
the Recovery, if this be not a good Limi- 
ration in point of Creation, the Recovery 
will do nothing, fo that ſuppoſeth it to go 
along with the Inherirance, and if this 
take effect, then it will ſuffer no preju- 


dice by the Recovery : And as for the Af: 


fenment by Marriott to the Duke, if this 
Court deeree it for the Plaintiff, *then ir is 
a Breach of Truſt, and then he muſt an- 
fwer forit, and ſo muſt the Duke, for it 
is a Surrender toa perſon, who had notice 
of the Truſt: If for the Defendant,then it 
isof no weight. Sv that the whole reſts 
upon the firſt ſingle point ( 72.) whether 
6 Bi + 
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it be a good Limitation upon the Contin- opringing 


gency to Charles,or as they call it,aſpring- 
ing Truſt. : 
-And the faid-three Judges were all of 
Opinion, that it was a void Limitation, 
and 'that it ought ro be Decreed for the 
Defendant. | 2 


ruUlts 


They ſaid, there is great difference as Term in 
ro the | Limitation of Terms that are in groſs, and a 
groſs, and Terms that attend the Inheri- Term at- 


rance, As to Terms in Groſs, they are not 
capable of Limitation to one, after the 


tending t he 
Inherirance 


the diffe- 


death of another, withour Iſſue ; but in ,.,.. 


Termsattendant upon an Inheritance,there 
may be ſuch a Limitationggf the Inheri- 
rance be ſo limited, and not elſe : Now 
the Term is capable of a Limitation to 
Henry, and the Heirs Males of his Body, 
and for want of ſuch Iſſue to Charles, and 
the Heirs Males of his Body ; becauſe it 
hath an Inhericance to ſupport it : But now 


to put another limitation upon it,that upon 


the dying of Thomas without Iſſue, whereby 
the Earldom ſhall deſcend , rhis ſhall go 
overto Charles , that cannot be, for ir 
hath no Freehold to ſupport it, and ſo its 
a Term in groſs ; further, there cannor 
by the Rules of Law or Equity, be a Re- 
mainder for years, of a Term limited af- 
ter an Eſtate Tail, neither dire&tly, nor 
upon Contingency ; as in Burges's Caſe , 
but the Law will allow a remainder: di- 
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rely upon an Eſtate for life; ſo likewiſe 
upon a Contingency, it that were to 
happen during the GContinuance of the par- 
ticular Eſtate: But this caſe is a ſtep fur. 
tacr, and not to be allowed ; they relied 
chiefly upon Chi/d and Bayles Caſe, which 
was put thus by Chief Baron Mountague , 
a Devile by 4. of a Term to W:llzam his 
Eldeſt Son, and his Aſſigns , and if he 
die without Iſſue , then to 7homas his 
youngelt Son. It was Judged in the Ex- 
chequer Chamber, to be a void remainder, 
becauſe thereby a perpetuity would-enſue, 
though it was argued in that caſe, that it 
was piven wgpon a Contingency to the 
younger Son, which would ſoon be Deter:- 
mined, and end in a ſhort time. Chief Ba- 
ron Mountague put this for Law, a Term 
may be limired to one , and the Heirs 
Males of his Body, upon a Contingency 
to happen firſt with Limitation over, if 
that Contingency do not happen, it is a 
good Limitation, as if a Term be limited 
ro the Wife for Life, and then to the E!- 
deſt Son, if he overs-live his Mother, and 
the Hcirs Males of his Body, the remain- 
der over toa younger Son, if the Eld*ſt 
Son dye in the life of the Mother, the Li: 
mitation tothe ſecond Son may be good , 
bur if there be an Inſtant Eſtate Tail crea- 


ted of a Term, tho there be a Contingen- 


cy as to the expectation of him in as 
A, 
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der, yet this is ſuch a Total Diſpoſition 
of a Term, as after which, no Limitation 
of a Term can be; and ſo the Judges 
were of Opinion, that the Plaintiff had 
no Right to the Term,burt the decree oughr 
co be for the Defendant. | 

| The Lord Chancellor Nottingham differ- 
ed from the Judges, and Decrecd for the 
Plaintiff. He pur ſome ſteps or Preiimi- 
naries, Which he agreed with them , and 
which were clear. 

r. That the Term in queſtion, though 
it wereattendant on the Inheritance ar firſt, 
yet upon the hapning of rhe Contingency, 
jrs become a Term in grols. - 

2. That the Truſt of a Term in proſs, 
can be limited no otherwiſe in Equity, than 
the Eſtate of a Term in groſs can be li- 
mited in Law. 

3- The legal Eſtate of a Term for years, 
whether it be along or a ſhort Term, can- 
not be limited to any Man in Tail, with 
the remainder over to another afrer his 
death without Iſſue, this is a direct per- 
peruity. | 

4. If a Term be limited to a Man and his 
Iſſue, and if thar Iſſue die withour Iſſue, 
the remainder over, the Iſſue of that Iſſue 
rakes no Eſtate,and yet becauſe the remain- 
der oyer cannot take place till the Iſſue of 
thar Iſſue fail, that remainder is void too. 
Reeves Caſe, X 
; E 5.1 
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\.F+. If a Term belimited ro a Man for 
his life, and after to his Firſt; Second,and 
Third Son in Tail Succeſlively, and\for 
default of ſach Iflue the remainder over, 
though the Contingency never happen ,. 
yet th2 remainder is void, though there 
were never a Son born to him ; that looks 
like a perpetuity , Sir William Buckhurſts 
Caſe. | 

6. One Caſe more, and that is Burgeſs 
Caſe; A Term is limited ro one for 
life, with Contingent remainders to his Sons 
in Tail, with remainder oyer to his Daugh- 
tcr, though he had no Son, yer becaylc ir 
was foreign and diſtant, ro expect a res 
mainder after the death of a Son, to be 
bora withour Iſſue; that having a proſpe& 
of a perpetuity, was adjudged yoid. 

7. If a Term be Deviſed, or Truſt of a 
Term limited to one for life, with twen- 
ty remainders for life Succeſlively, and all 
the Perſons in Eſſe at the time of ſuch li- 
mitation, theſe are all good remain: 
ders, 

8. A Term is Deviſed to one for 18. 
years, after toC. his Eldeſt Son tor life, and 
then to the Eldeſt Iſſue Male of C. for life, 
though. had not any Iſſue Male at the 
time of the Deviſe , or death of the De- 
viſor, bur before the death of C. its good, 
being a Contingency that would ſpeedily 
be worn out. Cotton and Heaths Caſc ; for 
there 
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there maybe a Poſſibility upon a Poſhbi- 
lity, and a Contingency upon a Contin- 
gency, and in truth every Executory de- 
viſe is ſo; and therefore the contrary Rule 
given by Lord Popham, in the Refor of 
Chedingtons Cale, is not Reaſon. 

Theſe things were apreed by all. 

But the Point is : The Truſt of a term 
for 200 years is limited to Henry in Tail, 
provided if Thomas die without Ifſue in 
the life of Zexry , ſo that the. Earldom 
ſhall deſcend upon Zenry, then ro go to 
Charles in Tail , and whether this be a2 
em to Charles in Tail is the Que- 

ion. 

My Lord Chancellor conceived it a 
good Limitation as a ſpringing Truſt, to 
ariſe upon a Contingency , and which is 
not of a remote or long Conſideration. 

As for the Legal Reaſons of this Opi- 
nion, they were thelc : 

1. Many Men have no Eſtates,but whar 
conſiſt in Leaſes for years. Now it would 
be abſurd to ſay, That he who has no 
other Eſtate than what conſiſts in Leaſes 
for years, ſhould be uncapable to provide 
for the Contingencies of -his own Family, 
though they are diretly in his immediate 
proſpe&t , he ſhall not make proviſions 
for Wife and Children upon Marriage. 


2. ic 
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2. It was the Opinion of the Lord 
Chief Juſtice Pemberton, That had ir becn 
thus Penned ir had been good. If Thomas 
die withour Iſſue Male, living Zevzry , fo 
that the Earldom deſcend upon Henry, 
then the 200 years limited to him and 
his Iſſue ſhall ceaſe; but then a new 
Term of 200 years ſhall ariſe and be 
limited to the ſame Truſtees, tor the 
benefit of Charles in Tail. Now what 
difference is there, why a man may not 
raiſe a new ſpringing Truſt upon the ſame 
Term, as well as a new ſpringing Term 
upon the ſame Truſt > Ir is true, in 


6 E1.6. in the time of Lord Chancellor | 


Rich all the Judges delivered their . Opi- 
nion; If a Term of years be deviſed to 
one, provided if Deviſee die, living 7. S. 


OC: witc Ah thin A Browne 


then tro go to 7. S. is abſolutely void. Þf\ 


Bur in 19 #liz. Deer fo.277, 328. it was 
held by the Judges to be a good Remain: 
der; and that was the firſt time thar an 
Executory - Remainder of a Term was 
held to be good. As for Child and Bayles 
Caſe, the Caſe is truly Reported by Crook ; 
A Term of 70 years is deviſed to Dorothy 
for life, then to W:/izam and his Afſigns 
all the reſt of the Term , provided that if 
William die without Iſſue living at the 


time of his death, then to Thomas , which |! 


is in cfie& the preſent Caſe; bur there 
was more in it; W:i/iam had the whole 
Term 
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Term to him and his Aſſigns. Derothy 
was Executrix , and granted the Leaſe 
to William : And the Record goes further, 


' After the death of Thomas without Iſſue, 


it was to go the Daughter , which was a 
plain affeftation of a Perpetuity ; but 
however this Caſe is contradited by 
other Reſolutions. Cotton and Heath be- 
fore cited , and Food and Sanders in this 
Court, which was this; a long Leaſe 
is limited and declared thus : To the 
Father for 60 years, if he lived ſo long, 


| then to the Mother for 60 years if ſhe 


lived ſo long, then to John and his 


| Executors if he ſurvived his Father and 
8 Mother, and if he died in their life rime, 
{ having Iſſue, then to his Iſſue; bur if he 
| die without Iſſue', living the Father or 
\ Mother , then the Remainder to Edward 
in Tail; John died wirhout Iſſue in the 


life time of the Father and Mother : Ic 


| was Reſolved by Lord Keeper Bridemas, 


aſſiſted by two Judges, That the Remain- 


| der to Edward was good : The whole 
\ Term had veſtcd in 75a, it he had fur- 


vived; yer the Contingency never” hap- 
ning, and fo- wearing our in the compats 
of rwo Lives in beins, the Remainder 
over to Edward might weil be limited up- 
on it. 


Objedt. 
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Obie. Whete will you ſtop, if not at 
Child and Bayles Caſe ? 

Reſp. Every where, where there is appa: 
rent danger of a Perpetuity ; but ſo is 
not this Caſe. 

The Equitable Reaſons wete : 

x. It was Prudence in the Earl to take 
care, that when the Honour deſcended 
upon Henry, a little better ſupport ſhould 
be given to Charles, who was the next 
Man, and trod upon the Heels of the 
Inheritance. 
=. It was very oeokable and almoſt 

morally certain that Thoma; would die 
without Iſſue, he being not of a good 
ſtare of Body or Mind , and while ſuch 
they were circumſpe&t char he ſhould not i 
Marry. 

3- Its an hard thing for a Son to tell his 
Father, Thar the proviſion he has made 
| tor his younger Brothers is Void in Law: 
Bur it is much harder for him to tell him 
ſo in Chancery, tor there no Conveyanceis 
ever to. be ſer altde, where it can be ſup- 
ported by a reaſonable ConſtruQtion. The 
Law doth in many Caſes allow of a future 
Contingent Eſtate to be Limited, where | 
it will not allow a preſent Remainder to 
be Limited:A man hath an Eſtate Limited 
to him his Heirs and Aſſigns (this is a. Fee- 
ſtmple;) bur if he die without lffue,living 
7.S. or ia ſuch a ſhort time to 7, D. this is | 

good. 
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good. Though it be impoſſible to limit a 
Remainder of a Fee upon a Fee, yet its 
not impoſiible to limic a Contingent Fee 
upon a Fee. Pell and Brapnes Caſe, If a 
Leaſe comes to be limited in Tail, the 
Law allows not a preſent Remainder to 
be limited rhereupon ; yet ir will allow a 
future Eftate ariſing upon a Contingency 
only , and rhat to wear out in a ſhorr 
time. The Limitation in Wood and Say- 
ders Caſe is after an expreſs Encail , and 
yet Adjudged good , becauſe ic was a 


| Remainder upon a Contingency thac was 
to happen during two Lives, which was 


but a ſhort Contingency, and the Law 
might very well expe& the hapning of it; 


- But our Caſe is ſtronger, becauſe it is only 


during one life. | 

It was decreed the Plaintiff ſhould 
enjoy this Barony for the reſidue of the 
Term, and the Defendants ro make him 
a Conveyance accordingly, and to ac- 
count with the Plaintiff for the Profits 
received ſince the death of Duke Thomas, 
and which they or any of cliem might have 
received without wilful default. 


The Duke of Norfolk exhibited a Bill 
of Review in Chancery, to which Charles 
Howard put in a Plea and Demurrer, which 
was Argued before Lord Keeper North, and 
he Over-ruled the ſaid Plea and Demurrer, 
and Reyerſt the Lord Chancellors mm 

| ac 
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Bur afterwards this Decree was Reverſt in 
Parliament , and the firſt Decree affirmed 
in behalf of Charles Howard. 


Turner contra Crane , ' 34 Car. 2. 
fo. 668. 


"Hat Robert Newell and his Wike, 
for 220 /. paid by the Plaintiffs 
Wife Suſan, then a Widow, did Surrender 
= the Copyhold Premiſles to the uſe of the 
ſaid Sy/an and her Heirs, on condition that 
the ſaid- Robert Newe/ and his Wife's pay: 
in2 to the ſaid S»ſan, her Executors and 
Aſgns 230 /. in March next , after, then 
the Mortgage to be yoid, and the Mony 
not being paid, the ſaid Suſan was admit: 
tcd to the premiſſes, and afterwards Mar 
ryed the Plaintiff, and they reccived the 
Took of the premiſles ; and afterwards 
[1 Suſan dicd Inteſtate, no ways indebted, 
| leaving Suſan her Daughter by the Plain 
1 | tif, her Heir an Infant, and rhe ſaid Suſas 
4 "| the Infant was admitted by the Plaintiff 
mo > her Guardian, as Heir to S»ſav the Mos 
| | + ghee ther, who received the profits, and died, 
| - leaving the Defendant Fave Crane her 
| Aunt as Heir, and the was admitted, and 
the Plaintiff on Sz/an the Daughters death, 
took Adminiſtration of S/ay the Mothers 
Eſtate, and claims the Mortgaged Lands|f 
inſiſting, That though the Detendant Far! 
wasþ 


Copyhold 
Mortgage. 
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was Heir to S/ax the Daughter, who was 
Heir to Suſan the Mother, yer the premiſ: 
ſes being a Mortgage, belonged ro him as 
Adminiſtrator to Suſay the Mother. | &o 

This Court would conſider of this Caſe, 
and of Caſes of Mortgages in Fee, where 
no Covenant is made tor the payment 
of the Mortgage-Mony to the Execytor 
or Adminiſtrator, and no debts owing by 
the Mortgagee , whether the Heir or Ad- 
miniſtrator of the Mortgagee 1thall haye 
the Lands. 

This Court upon reading Preſidents The Heir of 
declared, That he was fully ſatisfied that the Mortga- 
the Plaintiff as Adminiſtrator to the ſaid 8< 12 Fee 
Sz/an ought not to have the mortgaged (ere >cing 


premiſſes from the Defendant Fane Crane, pe 1 


_ the Heir of the Heir of the ſaid Mortgagce, },,y« the 


bur the ſaid Fare ought to enjoy the lame, Redemprion 

and diſmiſt the Plaintifts Bill. Mony, and } 

no! the Ad- 

Dowſe contra Percivall , 34 Car. 2, Piultrator. 
f0. 185. 


He Plaintiffs Father, John Dowſe,rook Leſſee pur- 


a Leaſe of the City, and afterwards chated the 


purchaſed the Inherirance in Truttecs /2Þcritance 


"T*.1qil 
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Names, for him and his Heirs, and the iaid as, 


Dowſe died Inteſtare , rhe Detendanr his ;;@4 5.176. - 


Wife (as Adminiſtratrix) iclaims this Leate fate: This 


to belong to his perional Eſtate. Leafe ſhall 
attend the Inheritance. 


R 2 This 
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This Court decreed it, to attend the 
Inheritance. 


Magiſtr, Sc. Univerſit Colleg' in Oxov 
contra Foxcroft ,, 34 Car. 2. 
fo. 522. 


He Bill is to Revive a former De- 
| cree, made againſt the Defendants 
Father, whereby the ſaid Defendants Fa 
ther was decreed to pay | the Plaintiff 
| .2000 /. and Intereſt. 
A Decree To which the Defendant demurs, for 
and Seque- that the ſaid Defendants Father againſt 
—_ whom the ſaid Decree and a Sequeſtra- 
=— = tion is had is dead, whereupon the Seque 
+: ſha} fſtration being granted purely for his Con- 
not be Re- tempt of a Decree,which wasfor a perſonal 
vived a- duty only , and determined byhis death, 
gainſt his and therefore ought not to be Revived 
Her or apainſt the Defendant his Heirs, nor is his 
_ —_ Real Eſtate in the hands of his Heir 
--,. Chargeable with the Perſonal duty , or 
| Mony pay- Decree for a Perſonal duty. 
able on the The Plaintiff inſiſted, This 1s a: Caſe 
behalf of of Extremity, being on the behalf of a 
a Charity. Charity, and the Defendant endeavours 
to deprive the Plaintiff of 2000 /. given 
for the purchaſing a 1007. per Annu, 
for Maintenance of two Fellows of a 


©  Colledpe. 
Pm His 


he 


Reports in Chancery. 


His Lordſhip declared, That the Decree 
being for a perſonal Duty, ought not to 
be revived againſt the Defendant as Heir, 
and allgwed the Demurrer, and diſmilſt 


3 = q 


Domina Dacres contra Chute, 34 Car. 2. 
t0.861. 


He matter controverted is touching Coſts, 


| Coſts, the Plainriff had a Decree 


againſt the Defendants Father deceaſed, 
and that the Plaintiff ſhould have: her 
Coſts of that Suir, and the ſaid Coſt be- 
ing taxed, they became part of that 
Decree, as much as if they had been na- 
med in the Decree in certainty. 

The Defendant inſiſted, That upon the 
firſt hearing Colts were only reſerved rill 
after Report, and upon hearing Excepti- 
ons to that,Report, nothing was f{aid touch- 
ing Coſts, but in the Order of confirm: 
ing the laſt Report in that Cauſe, Coſts 
are direted ro bc. taxed, but the Defen- 
dants Father by name was to pay them, 
and by the Decree as it is inrolled, the 
Reverſion of the Lands in queſtion, was 
directed to ſtand charged with the Debts 
and Damages , but not with the Coſts, 
and the Coſts were given as a perſonal 
thing, and died with the Defendants ſaid 
Father, and cannot affect the (aid Eſtate 

| WAI which 


A Suit can- 
not be revi- be truc, that a Suit cannot be revived for 


vedfor Colts Coſts alone, where there is no duty de- 


alone where creed , becauſe it is the Latches of the 
no duty ts 


decreed. 


Reports in Chancery. 


which was the Grandfathers , and the 
Plaintiff could not have revived her Suit 
for the Coſts alone. . 


This Court declared, That tho. it may 


party, not to get them raxed where there 
1s nothing clie in demand : Yet when 
there is a duty decreed , and Coſts a- 
warded by the ſame Decree, which is ſign- 
ed and inrolled in the life of the party, it 
would be unreaſonable, that by the De- 
fendants delaying the Account the Coſts 
ſhould be loſt, which could not properly 
be taxed till the final Decree, and when 
the charge of Suit is at an end : ' And 
this Court further declared , That the 


| Coſts when taxed may be recovered out 


of the Aſſets, as in the Caſe of Heirs and 
Executors at the Common Law, and this 
Court looks upon the wording of _ the 
Decree in rhat manner, to proceed from 
"the difference berween the Debt and 
Coſts, the Debr not being chargable upon 
the perſon ar all, and the Coſts charga- | 
ble upon the perſon as well as the Aſſers, |} 

and it were unjuſt ro expound the Decree, | 
by charging the perſon to diſcharge the 
Aſlets irom payment of Coſts, ro which | 
they are naturally chargable, unleſs they | 
pe? been Ped by the Defendants bi | 
6 T is } 


Reports in Chancery, ' 247 


This Court therefore thought fit, that Colts from 
the Coſts from the time that they were their time 
taxed ſhould carry Intereſt, and charge the - 4 
Aſſets by diſcent , and ordered the Ac- | ***- *2 


wy ] © 
count to be taken by the Maſter accor- my ) all 


dingly. charge and 
| | be recovered 
Windham contra Jennings, 34Car.2. our of the 
fo. 776. Acts. 


'F Har Sir George Crook Mortgaged Lands 1j,tgage 
in 28 Car. 2. to the Defendant for for 2900 1. 
20001. and died, and the Plaintiff being beforewhich 
his Heir prays a Redemption. time the 
But the Defendant inſiſts, Thar the ſaid a 
Sir George Crook before the Mortgage bor- {12 
rowed ot the Defendant 300 7. on Bond, ,,.... ..-... 
(viz.) in 1672, and the Defendant inſiſts, the Mort- 
it was agreed to be ſecured allo by the gagee 39ol. 
{aid Mortgage, bur che Plaintiff is not wil- which was : 


hat; only will redeem the 2greed tbe 
_O OOTY | ſecured by 


Mortgage. ay 
This Court decreed , the Plaintift to Dan 


pay to the Defendant both the 2000 7Z.,, 152. 
and the 3007. and then the Plaintiff ro re- muſt be paid 
deem. upon the 


Redemption. | 


Noel! 


Bill to an- 
fwer to De- 
V:ilces. 


Reports inC hancery. 


Nocll & aP contra Robinſon, 34 Car. 2. 
| fo. 168 Ce 178. 


He'Caſe being (v:z.) Thar Sir Martin 
Noel deceaſed Father of the Plaintiff, 

beg ſciſed,in Fec of a moyety of a Plan- 
ration in the Barbados, called Horn hall 
with the appurtenances, and being legally 
intituled by the Laws and Cuſtoms of 


the ſaid Iſſand,to dif poſe thereof, by hisWill 


in writing . deviſed 'the ſame unto the 


Plaintiffs Nathaniel, Grace, Elizabeth and 
one Theodorus Noell, and Sir Martin by 
his Will appointed the Defendant Robin- 
ſon to ſupply the ſaid Plantation with all 
neceſiaries during the Minorities of the 
Plaintiffs, and to receivethe profits in 
truſt - for the Plaintiffs, and for his care 
therein gives him an allowance and made 
his Son Martin Noell and Theodorus Noel!l 
deccaſed, and the Defendant Ro4inſon his 
Executors , and the Defendant Robinſon 


proved the Will, and took on him the 


Execution thereof , and management of 
the Plantation, and aſſented to: the Le- 
gacy and Bequeſts of the Plaintifts, and 
in performance of ſuch Truſt and Aflent 
leaſed the premiſſes to one John Worſam 
for 20 years, at 200007. weight of Sugars 
Rent per Annum,in the Truſt for the Plain- 
riffs the Deyiſees,and ſince have conveyed 
away 


. 
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- away the ſame to one Palkner and others 


to defeat the Plaintifls, ſo the Bill is to 
call the Defendant Robznſon and Falkner to 
Account for the profirs of the premilſles, 
and to convey their Intereſt to thePlaintiffs. 
The Defendants inſiſts, That by the 
Cuſtom of the ſaid Iſland of Barbado's , 
where the ſaid premilles are, the ſaid Sir 
Martin had not' power to make fi:ch De- 
viſe of the premiſles to the Plaintiffs, he 
being then much indebted to ſeveral per- 
ſons; 'and the ſaid Defendant Robinſon 
had paid ſeveral debts for him; and. in: . 
fiſts, Thar the ſaid Leaſe made to Wor- 
ſam, was done without due conſideration, 
and not with any intent thereby to aſſent 
to the Legacy to the Plaintiffs, and deprive 
the Creditors of their juſt debtrs,or in any 
ſort to exempt the Eſtate there from, nor 
had no reaſon ſo to doghe being bound with 
the Teſtator, in ſeveral Securities to ſc- 
veral perſons in ſeveral ſums of Mony, - 
and imployed all the profits he recei- 
ved, as alſo 500 and odd pounds for 
Worſams Leaſe, for the payment of Sir 
Martins *debts, amounting to 30000 /. 
and ſo the Teſtators Eſtate ought to pay 
debts, and not to be ſubje&t ro his Will, 
ayd the ſaid Defendant believing the 
premiſſes to be as Lands of Inheritance, 
made the ſaid Leaſe to Worſam a Credi- 
tor of Sir Martins, but is ſince adviſed jc 
ow = | is 


Reports in Chancery. 


is a Chattel, and lyable to the payment of 
35 his debts. | 
1% * But the Plaintifls infiſted, That by the 
v ſaid Leaſe to Worſam , and reſervation. of 
the Rent thereon to himſelf in Truſt for 
the Plaintiffs, he had placed the Eſtate in 
ſuch manner , that the ſame could never 
| by any ſubſequent At come into the Ad: 
Wh. Aq Miniſtration of rhe Eſtate of Sir Martin, 
amounts to And that every Act of the Defendant Ro- 
an Afſent of #inſon was a plain Aſſent to the Legacy 
2 Legacy. to the Plaintifls, ahd it is plain, the pre- 
| . miſſes were deviſable, and ſo the Plain- 
tiffs Title plain and undoubred, and the 
Plaintiffs ought ro have a Decree againſt 
the Defendant , ro Account to them for 
the ſaid Eiſtare, and.ougat to have the be- 
nefit of the [aid Leaſe. 

The Defendant further inſiſted, That 
by ſuch imprudent A& as aforeſaid , he 
ouzht not ro be Deveſted of the Eitate, 

\ bur it ought to go to pay Sir Martins 
1% debts. 
I This Court declared, That by the faid 
Clauſe in the Leaſe to Worſam, the De- 
| fendant had Aſſented ro the Plaintifls Le: 
; gacies, given them by the Will of their 
} Father, and that rhe Deviſe by the- Will 
F Deviſe of a WAS A good Deviſe, and that the premilles 
| Plantation did well paſs thereby ; and that the ſaid 
in Barbagos, AQt of the Defendant Robinſon being vo- 


luntary, had pur rhe Eſtate out of the 
power 


Reports in Chancery. 


power of the Creditors of Sir Martin, or -. 


out of the power of *any Adminiſtrator, 
de bonis non of him, and decreed the Plain- 


riffs to have the benefit of the premiſſes, Pecree the 


and of the Leaſe ro Worſam, and the ©)=incitts ro 
have the be- 


nefic, and 


{ - the Defen- 
Bur the faid Defendant deſiring a re- dants'to af 


Defendants to Aſſign their Iatereſts ro the 
Plaintiffs accordingly. 


251 


hearing of the Cauſe, which was-on the fign. 


20th of Nov. 1682. when the Defendaac 
inſiſted, That the ſaid Leaſe could nor 
be an Aſſent, for that the Defendant Ro- 
binſon then claimed the ' premiſſes, not as 
Executor, or otherwiſe than only as Truſtee 
for the Deviſees, whole Inheritance he 
then took the ſame to be, and not as 
perſonal Eſtate , upon which and oryer 
grounds the Defendant inſiſts, the ſaid 
Rent and Reverſion of the premiſſes, ex- 
peftant on the Determination of the 
Leaſe was, and ought to be of the Te- 
ſtators perſonal Eſtate, and to go in the 
ordinary courſe of Adminiſtration , and 
to an Adminiſtrator de bonis non, and be 
lyable to debts. 


His Lordſhip notwithſtanding what was Decree by 


now urged by the Defendant declared , Finch. 


he ſaw no caule to alter the former De- 
cree, but confirmed the ſame. 


ww 


This 
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4 


The Decree This Decree reverſed by the Lord Keeper 


revericd by North, and in 1683, fo. 168. he heard 


North. 


Finch, his 
Decree con- 


fined by 
Tefers. 


this - Cauſe upon the whole merits, and 


ordered an Account. | 

And in 1686, The Lord Chancellor 
Fefferys reheard this Cauſe upon the Me- 
rits. and confirmed my Lord Chancellor 
Finch's Decree, and diſcharged my Lord 
North's Decree. | 


Benſoa contra Bellaſis, 34 Car. 2. 
fo. 848. | 


"His Cauſe having received a hear- 
ing bcfore the Lord Chancellor 
Nottingham, 11 July. 33 Car. 2. who 
made a Decree for excluding the Defen- 
dant Dame Dorothy, Adminiſtratrix of R-- 
bert Benſon the Plaintifls Father,from hay: 
ing any part of his perſonal Eſtate, and the 
{aid Cauſe being heard 10 Fuly,#35 Car... 
before the Lord Keeper North , who de 
creed the ſaid Dzfendant Dame Dorothy, 
ro retain to her own uſe one third part 
of the ſaid perſonal Eſtate of the faid 
Robert Benſon, and the ſaid Cauſe being 
again reheard this day by the Lord Chan” 
ccllor Jeferys. | | 
The Caſe being, that the ſaid Robert 


Benſon on his Marriage with the Defen 


gant Dame Derethy, for the ſetling of 3 
Joynture on the ſaid Dorothy, in tull : 
a 
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all Joyfitures, Dowers and Thirds, which 
ſhe might claim out of his real and per- 
ſonal Eſtate, conveyed Lands to the ufe 
of himſelf'for life, and after to the ſaid 
Dorothy for life in full of all Joynturs, &e. 


as is aforeſaid, with this Provifſo, That if g.4jemenr 
the ſaid Do ſhould after the death on Marriage 


of the ſaid Robert Benſon, have or claim 
to have, of ſhould recover any other part 
of the Lands or Tenements, or any part 
of the perſonal Eſtate of the ſaid Roberr, 


by the Cuſtom of the Province of 7ork, 


or by any other means whatever , other 
than what the ſaid Robert Benſon ſhould 
give, Bequeath or Settle upon or to her ; 


"That then the Feoffees therein named 


ſhould be ſeiſed , of all the premiſſes ſet- 
led in uſe upon the ſaid Dorothy, to the 
uſe of Sir Henry Thompſon and Mr. Gray: 
ham, their Executors, Adminiſtrators and 
Aſſigns for 69 years,to commence from the 
death of the ſaid Rober?, if the faid Dor 6- 
thy ſhould fo long live; Upon Special 
Truſt, that the faid 7homſon and Gray: 
ham ſhould receive the profits of the pre- 
miſſes limited in the Joynture, and they 
ſhould diſpoſe thereof to ſuch perſons and 
their uſes , as ſhould be damnified by 
the ſaid Dorothys perception, of the pro- 
fits of any other Lands of the ſaid Roberr, 
or the taking or recovery of any part of 


the perfonal Eſtate , other than whar 
ſhould 


— 


Reports in Chancery. 
ſhould be given or bequeathed until the 
reſpective values of the Profits, or values 


of ſuch Perſonal Eſtate ſhould be fully 


ſatisfied, and the reſidue of the ſaid Pro- 
firs to remain to the ſaid Dorothy. 

That the ſaid Robert dying inteſtate,and 
the ſaid Dorothy Adminiſtring at 7ork, and 
in the Prerogative Court of Canterbary, 
as Guardian to the Plaintiff Robert, po: 
ſeſſed the Real and Perſonal Eſtate, pre- 
tends a Right to ſome part of the Pero: 
nal Eſtare by the ſaid Adminiſtration , 
notwithſtanding the ſaid Marriage apree- 
ment. 

The Lord Chancellor Nottingham des 
clared, the ſaid Dorothy was bound by 

" "OR the ſaid Marriage Agreement, and the Ad- 
Azreement Miniſtragion oughr ro have becn granted 
rovided, - to her, and that however, the ſame ought 
if the Wife not any ways to avail her , for that it 
claim any would be contrary to the ſaid Settlement 
of the per- and Agreement, and that the ſaid Dorothy 
| vera ought not to claim any part of the Real 
- ag of a j Eſtate, other than what was Sctled on her 
Province of ÞY the ſaid deed, or any of the Perſonal 
York , then Eſtate, and decreed accordingly. 
the Eſtate to other uſe. Decreed, ſhe is bound by the ſaid Set- 
tlement, and ought not to claim any part of the perſonal Eitate; 
by Finch. | | 
at by But the Defendant Dorothy inſiſted , 
North, That the Lord Keeper North had adjudg- 
ed one third of. the Perſonal Eſtate, to 
belong 
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belong to the Defendant , by virtue of the 
faid Adminiſtration , and was an accrew- 
ing Right, not barred by the Marriage 
Agreement. | 


The Lord Chancellor Fefferzes, on read- Confirmed 
ing the ſaid Marriage Settlement, and the by Fefreys. 


faid rwo former Orders, declared, That 
the ſaid Order for the Excluding of the 
faid Defendant Dorothy from having any 
part of the Perſonal Eſtate, was a juſt 
Order, and ought to ſtand and be purſued 
and that the ſaid Order of the Lord Keeper 
Norths before mentioned, ought to be 
ſet aſide, and Decreed accordingly. 


Stapleton contra Dom.Sherwood, 34 Car.z. 
| fo. 732. = 


tiffs Father, on his Marriage with 


his firſt Wife, Serled the Mannor of War- 
ter in the County of Terk, whereby he 


made himſelf but Tenant for life, the In- 
herirance veſting inthe Plainrifi his Eldeſt 
Son ; and Sir Phi/ip had ItfJue by his firſt 
Wife, the Plaintiff. his Eldeſt Son, Robert 
his Second Son, and Mary who Marryed 


the other Plaintiff, the Lord Merrios. 


Thar Sir Phillip in 1647. by Will deviſed 
to his ſaid Son Robert, a Rent charge of 
40 1. per Annum, to be iſſuing our of the 
laid Mannour, and afterwards the ſaid 

FL | . Robert 


255 


"T Hat Sir Phillip Stapleton the Plain- Bill for Di- 
tribution of 


the perſonal 


Eſtate. 
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Robert died, and the Defendant Dorothy 
his Relict, Adminiſtred ro the ſaid Roberts 
Perſonal Eſtate , fo the Plaintiffs Bill is 
to have Diſtribution of his Perſonal 
Eſtare. 

The Delendant : Dorothy inſiſted, That 
ſhe as Widow of her ſaid late Husband 
Robert by the Cuſtom of 7ork,is Entiruled 
to a Moicty of the ſaid Perſonal Eſtate, 


_ and by the late A for ſerling Inteſtates 


36 Car. 2.fo. 


375: 


Eſtates, the ſaid Defendant is Iptituled to 
the other Moiety, and inſiſted, Thar Sir 
Phillip having Jſſue by ſeveral Venters 
which are yer alive , or their Repreſenta- 
tives, they arc equally inticuled with the 
Plaintiff Stapleton. 

This Court declared a Diſtribution of 
the ſaid Perſonal Eſtate, according to Law, 
fo be made amongſt the Plaintiff Szaple- 
ton, and the Child of the, Lord Merrjor, 
as alſo the Brothers and Siſters of rhe ſaid 


Robert, as well as thoſe of the half-Blood, 


as thoſe of the whole Blood, and their re- 
ſpet.ve Lineal Repreſentatives, who are 
to be calied into the account. 

And as to the point, whether the Lord 
Merrion and his Child, have the Right ro 
his Wives ſhare of the Eſtate, a Caſc is to 
be made. 

That theMaſter to whom the account of 
the Inteſtates Perſonal Eftate was refer- 

red, hath allowed ro the Defendant Ds- 
fot by 


pms Wo > W3. - 
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ratby the Adminiſtratrix, a Moiety of the 
ſaid Eſtate of the ſaid Inteſtates dying 


- without Iſſue, and hath Diſtributed the 


other Moiety, amongſt the Inteſtates Kin- 
dred, Brothers and Siſters. Whereas by 
the Cuſtom of the Province of 7Tork, the 
is not only to have a clear Moiety of the 
Perſonal Eſtate of her ſaid Husband ſody- 


ing withour Iſſue after Debrs, Sc. bur by 


the lare Sratute for {etling Inteſtates 
Eſtates, ſhe is to have a Moiety of the o- 
ther Moiety. : 

The Plaintiff inſiſts, That there was no | 
Colour for the Defendant to have a Moi- 
cty of the remaining Moiety, the faid 
Statute leaving the Cuſtom as ir was, with- 
out Addition, Diminution or Inlargement; 
but the Widow was to have only a Moiety, 
and the other Moiety to be Diſtributed a- 


mongſt the next of Kin. | 


| This Court for the further ſatisfation , The Cuſtom | 
ordered the Lord Arch-Biſhop of the Pro- ®f the Pro- 
vince of T7ork to teſtifie, when a man dies 
-Inteſtate within that Province, without 


Iltue after his Debts, &c. paid, how the 
Reſidue is to be Diſtributed. by the Cu- 
ſtom of the Province. 
The Biſhop certified, That in ſuch Ca- 
ſes as aforeſaid, the Widow of the Inte- 
ate by the Cuſtom of the Province, had 
uſually allotted ro her, one Moiety of the 


clear Perſonal Eſtate, and the other Moiety 
S hath 


Tor k Certi- 
fied by the 
Arch-Biſhop. 


. F 
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T8 hath been Diſtributed amongft the next of 
is Kin to the inteſtate ; and that had been 
i the conſtant practice of the Eccleſiaſtical '& * 
IF Courts at 7ork. | 
IN The Plaiatift inſiſted, Thar the Cuſtom 
= of that Province is excepted out of the 
[8 A@& of Parliament , and it it wete with- 
17 in the AR, it oupht to have the more fa- 
| | vourable conſtruction on their part,becauſc 
= it was made in favour of them, and not 
of the Widow and Adminiſtratrix, who 
before the faid Act, uſually werit away 
with the whole Eſtate, unleſs more parti- 
cular imftances prevented-- - 
TheWidow This-Cotirt declared, They could net 
{; by the Cu- expound the Act, 'to pive the Defendant 
IF ſtom of the more than a Moiety, 'that being the pro- 
Bl  Provinceot ortjon allotted to her 'by the Cuſtom, 
's SM and alfo by the AR, if it had not beena 
'F Moiet _ Caſe within the Cuſtom ; Which Cuftom 
| y, out : 1 Why Sa * 
notanother 15 confirmed, becauſe ic appoints the 1ame 
Moicty by kind of Diftribution with the AR, andit 
the At of would be a ftrein to give her more thana ff | 
Settlement Mojety,part by the Cuſtom, and part by Þ & 
of Inteſtates the At, and refers to the Maſters Report | re 
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Coventry contra Hall,z 4 Car.y.fo. 330. 


"Hart Sir Thomas 7 þ ws Father both Bill tor 


mean prohts. 


of -Sir Henry Frenderick Thynn , 
and Sir” Fames Thynn, conveyed on Sir 
Henry Frenderick , and his Heirs Males 
of his Body , expeQant after the deceaſe 


of him the faid Sir Thomas, the Mannour 


of Hempsford and other Lands, and ſoon 
after dyed, and the ſaid Sir Henry Frede- 
rick poſſeſſed the ſaid premifles, but Sir 
James Thynn, pretending the ſaid Convey- 
wy was Defetive, Sir Henry Frederick 
in 0. 1650. obtained a decree, that . the 
laid Sir ZZenry Frederick, and the Heirs of 
his Body, ſhould enjoy the ſaid premil- 
ksagainſt rhe ſaid Sir Fames Thynn and his 
Heirs, according to the intent of theſaid 
Settlement. That Sir James Thynn infiſt- 
ino, Thar Sir 7homas was but Tenant for 
ite, and not Seized in Fee of the premilſ- 
ſes, having ſuffered Recoveries,ſo that the 
Freehold was in the ſaid Sir Fames, or ſome 
other for. his uſe, by virtue whereof, he 
received the profits, which Sir Ferry Fre- 
derick ought ro have received : That Sir 
Henry not being able to recover the ſaid 
mean profits at Law, by reaſon of the de- 
& in the ſaid Conveyance, which is gow 
lupplyed and ſerled by the ſaid decree , 
and Act of Parliament, ſo that the ſaid 
dir Henry hath the right to the ſaid pts 
| 2 an 
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Reports in E hancery. 


and writings. So the Bill is to be relieved 
for the ſame, and to have. an account 


thereof. 


The Defendant inſiſted , That there 


ought to be no account of the mean profits, 
the demand thereof being very old, and 
iS grounded on a decree ina former Cauſe, 


| whereby a defect in a Conveyance, under 
which the Plaintiff claims was ſupplyed, 


and there is no proviſion in the ſaid de: 
cree for mean profits, though the Bill orj- 
ginally was ſuch as this Court might haye 
decreed mean profits, and when theiDe- 
cree was made, it was not granted nor + 
ny farther relief than only poſſeſſion, and 
the poſſeſſion hath been Fe unconſtantly in 
any one perſon, thar it is very difficult, 
eſpecially after ſq long time againſt an Ex 
ecutor,that is no way privy to the accounts 


- of the Teſtator. 


The Plaintiff inſiſted, That though the 
demand on the decree is 'Antient, and a 


' proſecution hath been for the ſame ever 


ſince, and rhe Righrbeing 'determined, the 
Plaintiff ought to have an account of the 


mean profits, as'the Conſequences of that 


Right, rhough the Original Bill might pray 
an account, and the decree be filent as to 
that, point. PE? 2 


This Courtdeclared, That conſidering 


this caſe, as if there were no AC of Parli 
ament, the Plaintiff hath 'a right to bs. 
als . NE ; man 


was nothing in the caſe, but rhe loſs of 


Reports in Chancery, 


mand an account upon an equity that ari- 
ſeth on the Marriage Agreement, and Set- 
clement made in purſuance thereof , not-. 
withſtanding the length of time, for thar 
the Plaintiff or their Teſtator, could nor 
come ſooner, than when the Title was 
cleared ; and the ObjeQion raiſed from the Mean profits 
ſhortneſs of the former decree, is not ma- Pecreed,tho 
terial to prejudice the Plaintiffs demand , "_ " 
for that there could not then be any de- 
cree for profits, the ſafll Sir Fames pretend- | 
ing Title as Tenatit in Tail, and that Sir Account for 
Thomas was but Tenant for life, ſo now the the mean 
Right being cleared, the Plaintiff ought to prors, from 
haye an account of the mean profits, from A oy 
the time the Right accrewed, and decreed Mhoeinrts 
accordingly. | 

The Defendant Appcaling from the faid 
Decree made by the Lord Chancellor Finch, 
tothe Lord Keeper North, the Caſe was 


heard ab integro, and the Lord Keeperon 


hearing the decree in 1650. and the decrec 
of the Lord Finch read, declared, thar there 


time, and though the Decree in 1650. was _ * 
filent as to the mean profits, yer the ſame bh mags F 
ought to be no ObjeCtion to the Riglit, and Abmnns: . L - 
though it was omitted by the Decree in ,,,.. qe. 
1650. yet it ought in Juſtice to have been cre, decreed 


decreed for the mean profits, as well as for now. 


the righr of the Title, it being an acceſſary 


tothe decres, and ir ought to be judged 
"4 Hance. 
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Leigh, upon his Marriage with Farah 


Reports in Chancery. 


Tune pro tunc, there being no Bar againſt 
it, and confirmed the Decree made by 


the Lord Finch. 


Girling contra Dom' Lowther & aP, 
34 Car. 2. fo. 148. 


Hat Sir 7homas Leigh deceaſed , late 
 & Father of the Defendants John Thomas 
and Woolley Leigh, became indebted to 


Edmond Girling deceaſed , in ſeveral Sums 
of mony by Bonds , and the ſaid Girlay 


became bound for the faid Sir Thomas, 
for feyeral great Sums of mony , againſt 


which Securities Sir Thomas gave the faid 


Girling Counterbonds ; and 4n' Zillar 
Term 28 Car. 2. Sir Thomas gave a Judy: 
ment of 1000 /. to the ſaid Girling , for 
the payment of 530 /. and in 4g. 1669. 
Sir 7 homas made his laſt Will in writing, 
and thereby deviſed to the Defendants Si 
John Lowther, John Currance and Edvard 
Badby Executors of his ſaid Will, ſeveral 


Lands Lands and Tenements for the pay-- 


ment of his debts , and to be by them 
ſold for that purpoſe : Thar the Siras 
Inn in St. Martins Lane being ſold , rhere 
ariſeth a Queſtion rouching the Mony 
raiſed by ſach Sale, whether it were well 
applied or nor. 

The Caſlc being (viz.) That Sir 7 homa! 


Relfe, 


Xx D 


Reports in Chancery. 


Reife, Daughter of Aztheny Relfe , whillt 
he was under Age by Articles previous 
to the ſaid Marriage with the fajd Zar- 
xah agreed to ſettle on himſelf, and the 
faid HZangah his intended Wiſe , and ſuch 
35 they ſhould have berween them Lands 
of 7904. and in Conſideration thereof, 
the ſaid Avthoyy Relfe was to ſettle, and 
did ſettle upon the ſaid 7homas and his 
Heirs Lands of 290 /. per Awmm , where: 
upon Sir 7 owes Le!gh, July 1661. makes 
a Settlemeny ypan himſelf, and the ſaid 
Hanzaah his intended Wife , and their firſt, 
ſecond and other Sons in Tail, his Mannor 
of Addington, and other Lands in Adding- 


| fon, and ſeveral Lands in Com” Surrey 


and Aeut : That afterwards in May y665. 
Sir 7 homas Leigh mortgaged to Mr. Peck, 
for 2000 /. "ſeveral Lands in Middleſex 
and Norfe!k, and afterwards in December 
1665. thoſe Lands and the moiety of the 
Swan Ine in St. Martivs and the Reverſion 
thereof were granted ro Truſtees upon 
ſeveral Truſts , which by Deed x5 June 
1668. appears to be performed and fatif- 
fied and thereupon on the ſame 15 Juxe 
1668. the ſaid 1premiſſes were mortgaged 


\ to Sir John Lowther for 2500 1. which 


25001. was railed and paid to Sir Fohrs 
Lowther our of the profics and by fale 
of the ſaid Swan nn , which was former- 
ly by voluntary Conveyance dated and 
= S 4 | ſerled 


264 Reports in Chancery. 
Voluntary ſetled by the ſaid' Sir 7homas Leigh upon 


Settlement- the two Defendants Thomas and Woolley 


Leigh for Natural love and aftcQion : 
That Sir fohn Lowther in April 1679: 
aſſigned the ſaid Mortgage by conveying 
© one Burton and others, the Mannor of 
Thorpe in Surrey and Shoelands , and other 
Premiſſes in Truſt for the payment of 
ſuch of the debts of Sir Thomas Leigh as 
ſhould any ways incumber, or diſturb 
the Purchaſer of the Swax nz, which faid 
Lands are ſufficient to pay the Plaintiffs 
debts, and' the TFeftators Ingagement, 
being 13317. which debt is to' be paid 
the Plaintiff by Decree of this Court. 
The Defendants the Zezghs infiſt, That 
the Mony raiſed by the ſale of theSwan/n, 
although paid to redeem the other Eſtate 
in mortgage to Sir Fohu Loidther , oupht 
not to be applied, ſo that the Land ought 
to be' diſcharged of the Mortgage:mony, 
or of what was paid to redeem the ſame, 
but the faid Lands ought ſtill ro: be -a 
Security for the'ſaid Mony to the uſe of 
the younger Children , for whoſe benefit. 
the ſaid Swan {ny was ſetled ; and al- 
\ though the ſaid Settlement was voluntary, 
yerthe ſame being a proviſion for younger 
Children ought not to be adjudged frau- 
 dulent as to a ſubſequent | Judgment 
(which the Paintifls is) or however not 
as to a ſubſequent yoluntary _ of 
v | Fong tnelr 


whereby the mony dize on the Judgment ſubſequent 


- Reports inC hancery. 


their Father , under which only the Cre: 
ditors by Bond come in , and therefore 
as to them the ſaid mortgaged Lands ought 
to be charged with the ſaid Mony, raiſed 
by the ſale of the ſaid Swar /mn , with 
Intereſt, ſince it was paid to redeem the 
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ſaid Eſtate, precedent ro any benefit any” " +* 
Creditor by Bond can have out of the i 
faid Lands. I 


bs 


This Court. declared , That the ſaid yoluntary 
voluntary Conveyance ought not to ſtand Conveyance 
in the way to prevent fatisfation of a (though a 
ſubſequent Judgment for good Conſide: proviton 
rations, and that the Monies due on the _— — 
Plaintiffs Judgmenc, and the Monies raiſed mw 
by fale of the Swaz nn, was well applied toy; he 


diſcharge the Mortgage on the other Eſtate fa&ion of 
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with Intereſt may be the more ſpeedily Judgments 
raiſed by ſale thereof, and the mony raiſed 
by fale of the ſaid Inn after the Judgment 
fatisfied with Intereſt ought to ſtand ſecurd 


for the benefir of -the younger Children, | Wh! 
and be raiſed by fale of the ſaid Eſtare, Non ap- . ll 
and by Rents and Profits in the mean PU'*9 *2 \ 508! 
: | . take off 
time precedent to the other Creditors not y,..Quu,, 
on Judgment , and after the ſaid *Judg isge Judg- 
ment and provifion for the younger Chil- ments, and 
dren ſatisfied, the reſidue ro be applied atier io 


to the other Creditors, and decreed accord- pzy Bond- 
ingly. Creditors. 
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Comes 


Reports in Chancery. 


Comes Arglas contra Henry Muſchamp, . 
-35 Car. 2. fo. 524. 

Hat 7homas, firſt Earl of Arg/as, the 
now Plaintiffs Father , and Wilkam 


gainlt over- Earl of Arg/as the Plaintiffs Brother, were 


ſciſed in Fee of the premiſſes"in queſtion, 
and made divers Settlements thereof , by 
which in caſe of failure of Iſſue Male of 
the ſaid V/iZiam, the ſaid Eſtate ſhould 
come to the Plaintiff and the Heirs Males 
of his Body : That Thomas the Plaintiffs 
Father died, leaving Iſſue Male only Earl 
William and the Plaintiff , and Earl Wil- 
liam is dead leaving Iflue Male only the 
laſt Earl 7homas the Plaintifis Nephew ; 
and the faid laſt Earl Thomas upon his 
marriage with his now Wiſe levied a Fine, 
and ſuffered a Recovery, but- not with 
intent to defear the Remainder to the 
Plaintiff , but only to ſettle a Joynture, 
and ſeveral Deeds were executed leading 
the Uſes, by which there was a Remainder 
in Fee reſerved for the Plaintiff, for want 
of Iſſue Male of the laſt Earl 7 homas ; 
and the ſaid laſt Earl Z7homas, to 
the intent the Reverſion of the premiſes 
ſhould come to the Plaintiff and the Heirs 
| Males of his Body, did for 300 /. convey 
the ſaid premiſſes to the uſe of the laſt 
Earl Thomas for life, and in caſe of failure 
_ of Iſſue male of his Body to the _ 

| | an 
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Reports in Chancery. 


and the Heirs males of his Body , with 
Remainders over : That Earl Zhomas, the 
Plaintiffs Nephew, coming over into Eng- 
land, and getting acquaintance with. the 
Defendant Muſchampe, and being in want 
of Mony the faid Maſchampe lent him 
x00 7. and tor Securiry he preſt the ſaid 
Earl to make it out of his Eftate in 7re- 
land, and the faid Defendant having the 
drawing the Security , -brought the ſaid 
Earl ſome Wrirings-ready to. be exccuted, 
of which the ſaid Earl had no Copies or 
Counterparts , neither did he give time to 
peruſe the ſame, and the ſaid Earl relying 
on the Defendants Integrity , Sealed the 
ſame, believirig the: ſaid Securiry to be 
void on payment of the faid x00 /. as the 
Defendant affirmed ir ſhould ; bur the ſaid 
Deeds being made to ſettle on the Defen- 
dant a Rent charge of 300 /. per Arr. to his 
own uſe, which being done by Fraud, there 
ought to ariſe a Truſt which ought to go 
and be enjoyed by the Plaintiff according 


to the aforeſaid Settlement made on the. 


Plainriff, and the Plaintiff is. willing to 
pay the Defendant whatſoever Sum of 
Mony he hath really lent or paid to rhe 


faid laſt Earl Thomas with Intereſt. Rs 
- The Defendant inſiſts, That the ſaid 


laſt Earl Thomas by Deed in 1675. for 
3007. per Amum, and other Confiderati- 


ons, granted to thg. Defendant a Rent- - 
| cnange 
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Reports in Chancery. . 


charge of 3o0 /. per Amum, without any 
deduction to be iſſuing our of the Eſtate 
in Jreland, to be held by the Defendant - 
and his Heirs , and to commence at ſuch 
of the Feaſts as ſhould firſt happen after 
the death of the ſaid laſt Earl of Arg/as,. 
withour Iſſue male, with power to diſtrain, 
and a Proviſo, That if the faid laſt Earl 
ſhould during his life time have, or at his 
death leave Iſſue male which do artain to. 
the Apt of 2.1, then the ſaid Grant to be 
void, and of the ſaid 3007. there was at 
one entire payment 189 /. paid to the ſaid 
laſt Earl, and the Defendant hath a Receipt 
for the ſaid 300 /. and ſays, the Deed was 
fairly executed and made without any 
fraud or practice ; and inſiſts ,, That the 
faid Grant of a Rent-charge was on a 
Contingency ſo uncertain, that 3oo /. was 
a ſufficient Conſideration for the faid 
Grant, which 3oo /. was paid thus (vzz.) 
100 /. after the Agreement , and before 
the Conveyance of the ſaid Rent charge, 
and 184 /7. to the ſaid Earl the ſame day 
the Conveyance was executed , and the ' 
ſaid Mony was paid as Purchaſe-mony , 
and not as Mony lent, and the - ſaid 
Earl approved of the ſaid Conveyance, 
though he had no Copy , and after 
the ſaid Defendants purchaſe of the 
Rent-charge ; and fince the exhibitin 
of this Bill, the ſaid Earl 7homas hatli 
given 


Reports in Chancery. 


given the Defendant a general Releaſe un- 
der Hand and Seal , wherein is declared, 
that the Bill is exhjbited againſt the De- 
fendant contrary to the ſaid Earls direQion, 
and difallowed all further proceedings 
thereon againſt the Defendant. * * 
This Court upon reading the ſaid deeds, 
and ſeveral preſidents in this Courr, as 
well in the Reigns of Queen Elzzabeth, 
King James, King Charles the firſt, as in 
his now Majeſties Reign, where relief hath 
been given againſt Over:reaching Bargains 
andContrafts made by youngHeirs,and ta- 
king into conſideration the Circumſtances 
of this Caſe, it appeared to him, Thar 
Thomas Earl of Arglas, at the time of this 
bargain, was very young, and of an eaſic 
nature, and had forſaken his Wife and 
Friends,and came to London, where he lived 
in Riot and Debauchery,and for the ſupply 
of his Expences therein, was this bargain 
made, wherein it doth nort' appear, he 
took the Advice of any Friends or Couns 
cel, but relyed wholy on the Defendant: 
That the conſideration of this grant is very 
ſmall, being but one years purchaſe for a 
Rent-charge in Fee:{imple, which is now 
hapned in poſſeſſion, and the over-yalue 
be ir never ſo great, is not of it ſelf ſufh- 


cient ground to-ſcr afide a bargain,or where- Fraud or 
upon this Court can preſume fraud : Yet 2% 


it is a great evidence of fraud,where there 
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Reports in Chancery. 


are other Circumſtances concurring,as there 
18 4n this Caſc. rs 

And whereas the Defendant inſiſted, 
that the Contingency of the death of a 
youns Man .withour Iſſue Male was fo 
orear, that -it cannot beeſteemed an over; 
yalue, fuch a Reverſion not being worth 
one years purchaſe. _ 

His Lordſhip declared, He looked upon 
it as an Artifice of the Defendant, for ir 
was eaſie to periwade the Earl 7 homas , 
who could nor judge of his own defcdts, 


Fi that the Defendant 'had the worlt of the 


Bargain. Whercas it is not likely the De- 
ſendant would have made it, but that he 
thought Earl 7homas would ina ſhort time 
deſtroy himſelf by his Vitious and# De- 
bauched courſe of life, and his Lordſhip 
was of Opinion, the-Defendant had Gir- 
cumvented the Earl 7homas in this bargain, 
and concluded upon the whole.matter,that 
the Plaintiff ought to be relieved in this 


bo Court, and the Releaſe. made by Earl 7 ho. 


aver-reach- Without any conſent” after the Settlement 
ing ) eſpeci- made upon the Plaintif, ooght to be no 


ally upon a Bar thereunto, but in as much as his Lord: 


Contingen- ſhip found by, the preſidents, that in ſuch 
41 ey: caſes, This Court doth not turn any lols 
+... upon the Defendant, but only correct the 
0 the da- 
mave of i. Exceſs and Extravagancy of: fuch bargain ; 
ge of the : 
bargzince, Therefore his Lordſhip thought fir, the 
| 300 /, ſhould be reſtored to the OT, 
Wit 


na nat nos JOw Bam ty i.oc.o> © a a- 


Reports in Chancery. 


with conſideration for the ſame, at 6 /: per 
Cent. and on payment thereof, the , 


dant to convey the faid Rent:charge of 


300 /. per Am, and all his Title, Inte- 
reſt and Demand in the premiſes to the 
Phinriff, and granted a perpetual Injuncti- 


on, not only to ſtay all proceedings art 


Law, but for quieting the Plainriff, his 
Heirs, &c. in the poſſeſſion of the pre- 
miles. 


Langton contra North © al, 35 Car.2. 
F fo. 95. 


"TF mar Sir Robert Gountng Deceaſed, be- Marriage 
s | ing Scized of Lands, and a grear Settlement. 


Perſonal Eſtate, upon a Marriage to be had 
berween him. and the Defendant Dame 
Am, Daughter of Sir Robert Cann, Artis 
cles of Agreement were executed, and in 
purſuance of the Articles, a Settlement of 


' part of the premiſſes was made upon rhe 


Defendant Dame Amr, for her Joynture, 
and in the faid Serrlement, there was a 
Covenant on the faid Sir Robert Gounings 
part, to lay out as much Mony in 'the Pur 


chaſe of Lands, as would amount to 110 /. 


per Annam, to be ſertled on the ſaid Dame 
Ann for her life, remainder to the Heirs 
of-the ſaid Sir Robert Gonning, Which was 
intended to be an Inlargement of his Real 
Eſtate, and ro be for the benefit _ his 
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Reports in Chancery. 


are other Circumſtances concurring,as there 
18 in this Caſe. : 

And whereas the Defendant inſiſted, 
that the Contingency of the death of a 
young Man -withour Iſſue Male was ſo 
great, that it cannot beeſteemed an over: 
yalue, fuch a Reverſion not being worth 
one years purchaſe. _ 

His Lordſhip declared, He looked upon 
it as an Artifice of the Defendant, for ir 
was eaſie t@ perſwade the Earl 7homas., 
who could net judge of his own defects, 

4 that the Defendant 'had the worſt of the 
Bargain. Whereas it is not likely the De- 
fendant would have made it, but that he 
thought Earl 7 homas would ina ſhort time 
deſtroy himſelf by his. Vitious and? De- 
bauched courſe of life, and his Lordſhip 
was of Opinion, the-Defendant had Gir- 
cumvented the Earl 7homas in this bargain, 
and concluded upon the whole.matter,that 

F| the Plaintiff ought to be relieved in this 

obo! ©, » Court, and the Releaſe.made by Earl 7 hv. 
gain(tho ©. ; 

>ver-reach- Without any conſent” after the Settlement 

ing ) eſpeci- made upon the-Plaintif, -oonght to be no 
ally upon a Bar thereunto, but in as much as his Lord- 

Contingen- ſhip found by, the prefidents, thatin ſuch 

3 #2 wa cales, This Court doth not turn any loſs 

£221 222. upon the Defendant, but only corre the 
mage of the Excel and Extravagancy of fuch bargain; 
bargzince. Therefore his Lerdſhip thought fir, the 
300 /, ſhould be reſtored to the Defendant, 


with 
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with confideration for the ſame, at 6 / per 
Cent. and on payment thereof, the - 


dant to convey the faid Rent:charge of - 


300 /. per Annu, and all his Title, Inte: 
reſt and Demand in the premiſes to the 
Phintiff, and granted a perpetual Injuncti- 


on, not only to ſtay all proceedings at 


Law, but for quieting the Plainrift, his 
Heirs, &c. in the poſſeſfion of the pre» 
miſſes. 

' Langton contra North & al, 35 Car.2. 

, | fo. 95. 


' "ar Sir Robert Gouning Deceaſed, be- Marriage 
s | ing Seized of Lands, and a great Settlement. 


Perſonal Eſtate, upon a Marriage to be had 
berween him. and the Defendant Dame 
Am, Daughter of Sir Robert Cann, Artis 
cles of Agreement were execured, and in 
purſuance of the Articles, a Settlement of 


' part of the premiſſes was made upon the. 


Defendant Dame Amr, for her Joynture, 
and in' the faid Serrlement, there was a 
Covenant on the faid Sir Robert Gounings 
part, to lay out as much Mony in'the Pur 


_ chaſe of Lands, as would amountto 110 /. 


per Annam, to be ſetled on the ſaid Dame 
Ann for her life, remainder to the Heirs 
of-the faid Sir Robert Gonning, which was 
intended to be an Inlargement of his Real 
Eſtare, and to be for the benefit = his 
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Heir, bur the ſaid Defendant Dame Ann 
refuſeth ſince the death of Sir Robert Gouns 
#7 her Husband, to whom ſhe is Admini- 


x 


ſtratrix, to execute the ſaid Covenant in 


Specie, by Purchafing-of Lands of 110 /. 
per Anum , to be ferled according to 
the Covenant as aforeſaid, and which 
&. . oughtro come tothe Plaintiffs as Coheirs 
ofthe faid Sir Robert Gouning. . 

Corenant to The Defendants inſiſting, that the faid 
ſettle Lands Covenant was made in fayour of the ſaid 
of 120 I per Dame Amronly, and not for the Plaintiffs 
Annum to the fleirs benefit, and the Defendant alſo 
* + [aid 1p As Adminiſtrarrix, claims Title to the Mort: 
: the Hes .. paged Lands at Si/ton, inſiſting, chat, the, 
of the Has. fame area Chattel Leaſe fora long Tery 
band, Wife of years, which by Aſſignment, came to 
Auminiſtra- Mary Gouning, Siſter of the ſaid Sir Robert, 
trix refuſeth and rhar ſhe afterwards procured a Releaſe 
x -N W245 of the Equity of Redemption for 950 /. 

"mi  includingthercin the Mony due upon the 


. ſaid Mortgage, and that ſhe purchaſcd the 


Reverſion in Fee thereof, in the name of 
her Brother Sir Robert, which the did on 
purpole to keep the Leaſe diſtin and {e- 
parate, and that jt ought not to go tothe 
Heir, but to the Adminiſtratrix. 

Burt the Plaintiff inſiſts, That the ſaid 
Leaſe ought to attend the Inheritance , 
which Mary Gouninz,to whom the Plaintiffs 
arc Heirs, bought in for that purpoke, in 
the name of the {aid Sir Robert her _— 
© 3 : Lacy, 
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ther, and that the ſame ought to come to 
the Plaintiffs, as other the Real Eſtate of 
the ſaid Sir Roberts.” 

This Court declared, as to the Lands 
at Si/ton, it was an Inheritance, and ought 
to go to the Heirs at Law, and decreed 
accordingly. 

And as touching the Covenant for Pur. 
chaſing Lands of 110 / per Annum, this 
Court diſmiſt the Bill. 


Eyre contra Haſtings 3d Car. 2. 
f0. 590. 


Hat Zenry Eyre decealed, the Plain- Relief upon 
riffs Brother, being ſeized of Lands, ® Mortgage. 


22 Car. 2. Mortgaged the ſame for 200 /. 
to Giles Eyre the Plaintiffs Son, and the 
faid Henry Eyre, Covenanted to pay the 
Mortgage money, and gave Bond for per- 
formance of the Covenants, and the ſaid 
Henry dying without Iſflue, and Inteſtats 
the premiſſes deſcended on the Plaintiff as 
Brother and Heir, and Adminiſtration was 
granted to Dorothy his Reliat, who paid 
the Mortgage money and Intereſt then due 
to the ſaid Gzles Eyre, the Mortgagee in res 
lief of the Plaintiff, who ought to enjoy 
the premiſſes diſcharged of the Mortgage 
money, and the ſaid Dorothy made her 
Will, and the Defendant Ralph Haſtings 
Senior her Executor, hath got the Mortga- 

”" ged 


Leaſe to at- 
tend the In- 
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ged premiſſes Aſſigned to him, and inſifts, 
He ought ro hold the ſame till the 200 /. 
and intereſt be paid him by the Plain- 
rift. | 
That the Defendant Ralph Junior,an In- 
fant, claims the premiſſes by the Will of 
the ſaid Dorothy , who deviſed the ſameto 
him. | 
'To be relieved againſt them, and the 
Plaintiff to have the Inheritance of the 
premiſes, diſcharged from the payment of 
the Mortgage money and Interelit, and the 
Rond delivered up, is the Bill. 
Whether The Defendant Haſtings Senior inliits , 
Mortgage That the ſaid Dorothy paid the ſaid Matt- 
Money be gage money and intereſt ; bur not in relief 
paid by the of, ar for the benefit of the Plaintiff, and 
Adminiſtra- thereupon the premiſſes were Aſſigned ro 
for, mn relief the ſaid FZ2ſtings Senior, in Truſt for the 


* of the Heir. jd Dorothy, who had an equitable Right 


to all her Husbands Eſtate; and Dorothy 
deviſed the ſaid premiſſes ro Haſtings Ju- 
nior her Godſon. ” 

' The Maſter of the Rolls decreed the | 
Plaintiff ro enjoy the premilles againſt the 
Defendant. © | 27 
*- This Cauſe was Re-heard by the Lord 
Keeper, and this Defendant the Infant, in- 
ſiſts, That he is much prejudiced by the 
Decree; for that thereby he is ſtript of the 
Eſtate in queſtion, deviſed ro him by the 
faid Dorothy's Will, without paymenr - 
7 K Te es a Ea o : the 
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the money and intereſt, there being no 
Covenant in the ſaid peas. Deed, for 
payment of the money and intereſt,or any 
Bond ; but the Plaintiffs Counſel inſiſted, 
That Dorothy paid the Mortgage money , 
and intereſt for the Plaintiffs benefit. 
The Defendant infiſted , that Dorothy 
declared the Mortgage money and intereſt 
was paid in relief of the Heir at Law. 
This Court declared; That in Caſe there If there be 
was not any Covenant in the Deed, for noCovenant 
payment of the Mortgage money and Inte-'" _—— 
reſt, the ſaid Dorothy the Adminiſtratrix ,$*5* —* 


was not obliged to diſcharge the ſame. 27 Per Rene 


ney, the Adminiſtrator is not obliged to diſcharge it. 


 Maſſingberd contra Aſh , 35 Car. 2. 
_ kf0. 466. 


His Court ordered a Caſe to be Sta-Executory 
ted in this Cauſe, upon the Deed Deviſcs. 
( only ) by way of Executory Devile, to 
bring the queſtion arifing into Determinati- 
of, as if in a Will, and in fuch method 
as if the Truſt and Limitations in the deed, 
had been Limited and Created by the Will; 
upon which Caſe, the Judges of the Com: 
mon Pleas were to Certifie their Opinions; 
Whether the REmainder of a Refiduary 
Eſtate of the two Leaſes or Terms in 
queſtion limited to the Plaintiff, were a 
good Deviſe or Limitation or not, and the 
T 2 ſaid 
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ſaid Judges were alſo to be attended with 
another Caſe made upon both Deed and 
Will, and they are to Certifie what the 
Law is, in Caſe of Executory Devile, 
as alſo what is fit to be Decreed in E- 
quity. 

The Caſe on the Deed only by way of 
Executory Deviſc is, (wvz. ) 

Two ſeveral Terms, one for 500 and 


_ the other forgg years by Will, dated the 


1/t. of November 1679. and deviſed in 
theſe words, ( v2.) | 

That Sir Henry :Maſlingberd and his 
Aſfens, ſhall take the Rents , Iſſues and 
Profits, for and during the Term of his 
life. 

And that after his Deceaſe, Elizabeth his 
Wife ſhould receive the Rents, Iſſues and 
Profits daring her life. 

And after the Deceaſe of the ſaid Sir 
Henry and Elizabeth, the Eldeſt Son of the 


ſaid Sir Henry, begotten upon the Body of 


the ſaid Elizabeth, ſhafl take the Profits of 
the ſaid Layds till Age, and then to bave | 
the whole Term to him, his Executors and 
Adminiſtrators. | 
And if ſuch Eldeſt Son happen to dye 
before he comes of Age, then the ſecond Son 
of their two Bodies, ſhall take the profits 
of the ſaid premiſſes, till he come of Age, 
and then to have the whole Term, 
* And if ſuch ſecond Son die before he comes 
7 EM OD ge M1, ; 
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of Age, then the third Son to have and re- 
cerve as aforeſaid, and if ſuch Sew die be- 
fore he likewiſe comes of Age, then the 
fourth Son to have and -recerve as afore- 
ſaid. 


And in Caſe of no Iſſue Male between Sir 


Henry and Elizabeth /iving at the time of 
the death of the Survivor of them,who ſhall 
live to their Age; and that there ſhall be 
one or more Daughter or Daughters of the 
ſaid Sir Henry and Elizabeth , that ther 
the ſaid Daughter or Dazghters,their Exe- 
cutors and Adminiſtrators, to have and take 
their ſeveral equal ſhares and proportions of 
the ſaid Rents, Iſſues and Profits, for and 
during the ſaid Terms. 

Unleſs William Maſſingberd the new 
Plaintiff, ſhould withia ſix Months after 
the death of the Survivor of them the ſaid 
Sir Henry and Elizabeth, pay ſuch Daugh- 
ter or Daughters,or ſecure the ſeveral Sums 
following ( viz. ) if but one Daughter 
1000 /. and if more, then to every one of 
thereſt 500 /. a piece, and after the ſame 
paid or ſecured, in caſe there ſhall be no 
ſuch Son or Daughrer living at the time of 
the death of the Survivor, of the ſaid Sir 
Henry and Elizabeth, or which ſhould live 
to atrain his or her Age, then the Reſidue 


of rhe ſaid Terms, to goand to be ro Sir 


Wiliam Maſſingberd the now Plaintiff, his 
Executor and Adminiſtrators. _ 


LL 
em en—————_———— AE; res ac EE 28 223" 23% Zara BS $17 Bri agis often <4 SS 
=P! -— of 'S + 98" $4 $2 ne ere eo We i on. et —_ - 
— - ws $2 4 CR - w5— Dw W_ 
Nog ah _ jor 


po Sis 


Cee ga 7 een ove engl. 1/09 hs 5,005 "4 IS 
= 1 * —_— ©. 
. , * po * ” 


278 Reports in Chancery. 

Sir Henry Maſſingberd dies in Sept.16 80. 
leaving his Wife Elizabeth Enfient of a 
Son after born and named ZZ7exry , who 

died within ſix Weeks after. 
Sir Henry and Elizabeth had no other 
rr which Elzzabeth is now the Defen- 

ant. 
Who 1s el- Qeere - Whether the ſaid Deviſe to Wil- 
deſt Son of {tam Maſineberd , the now Plaintiff be 
Sir Henry, good. fo” 
The Caſe upon both Deed and Will. 

"4 Pe. J** Sir Zenry Maſivgberd being 


Truſt and 
WAH, 


poſſed of twe ſeveral Terms, one 


dor 500 and the other for 99 years by 
the Indenture, 2 Nev. 1679, made an 


Aſſignment thereof to Truſtees upon 


Truſt. 

To permit and ſuffer him the ſaid Sir 
Henry and his Aſſigns , to receive the 
rent and profits during his life , and af- 
ter his death ro permit the Defendant E- 
lizabeth,then Elizabeth Rayner his intended 
Wife to receive the Rents and © profits 
during her life, then upon Truſt to afſjgn 
the reſidue of the ſaid Terms to ſuch per- 
ſoa or perſons, and for ſuch Eſtates and 
Terms, and in ſuch manner as the ſaid 
Sir ZZexry ſhould by Will, in writing no- 


minate, limit and appoint, give, deviſe or 


diſpoſe thereof, or any part of, and 


1H 
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in caſe the ſaid Sir Z7evry ſhould die It 
teſtate, or ſhould not by his Will, nomi- 
nate, limit, appoint,give, deviſe, or diſpoſe 
of the ſame and every part thereof ; that 


then the Truſtees ſNould permic the eldeſt 


Son of the Body of the ſaid Sir Henry, 
on the Body of the ſaid Elizabeth, torre- 
ceive the Rents, Iſſues and profits of the 
premiſſes undiſpoſed of by the Will of 
the faid Sir Z7exry, till he ſhould attain 
his Age , and ſhould then aſſign to him, 
his Executors and Adminiſtrators, rhe re- 
fidue of the ſaid Terms; and in caſe the 
eldeſt Son ſhould die before Age, thea 
the Truſtees ſhould permit the ſecond 
Son to receive the Rents and profits; 
with che like Truſt co Aſſign to him ar his 
Age, and fo to the 3d and 4h Son in like 
tnannecr. | 

| Ahd in caſe of no Iſſue male between 
them, atthe time of the dcath of the Sur- 
viyor'of them, the ſaid Sit Zexry and E- 
lizabeth, which ſhould live to attain theit 


teſpedtive Ages, and that there ſhould be 


one or more Daughter or Daughters be- 
tween them, that then the Truſtees ſhould 
permit the faid Daughtet and Daughters; 
her and their Executor and Adminiſtrators; 
to take their ſeyeral equal ſhares, and pro- 
portions of the ſaid Rents, Iſſues and pro» 
firs, not deviſed or diſpoſed of the Will 
of thee faid Sir ZZenry; for and diffing the 
T 4 Aid 
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ſaid Terms, unleſs William Maſſinoberd 
the now Plaintiff, the eldeſt Son and Heir 
of the ſaid Sir Henry by a former Venter, 
ſhould within fix Months after the death 
of the Survivor of them, the ſaid Fenry 
and Elizabeth pay unto ſuch Daughter or 
Daughters, or ſecure to the good liking 
of the Truſtees, the ſeveral Portions 
therein mentioned for the faid Daughter 
or Daughters, and after the ſaid Portions 
paid or ſecured; or in caſe there ſhould 
be neither Son nor Daughter living , at 
the time of 'the death of the Survivor of 
them, the ſaid Sir Zenry and Elizabeth, 
or that ſhould live to their reſpetive Age, 
thar then the Truſtees ſhould aſlign the 
reſidue of the ſaid Terms, to the ſaid 147/- 


liam Maſſngberd, his Executors and Ad- | 


miniſtrators. 

"Then there is a power of Revocation in 
the ſaid Sir ZZenry by Deed or Will, to 
reyoke and make void this preſent Deed, 
and the Eſtate , and Eſtates, Truſt and 


After this, Sir Ferry made his Will in 
writing, and the Defendant Elizabeth his 
Lady Executrix , and Refiduary Legatee, 
and deviſed in theſe words, ( viz.) *I do 
* hereby give unto her all my Eſtate, 
*which 1 have by Deed ſerled upon her, 
* according to the trug meaning and in- 
* tent 


POSE VM WT Ro ay 


_ of the premiſſes, or any part there: | 
of 
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' tent of the ſaid Settlement: And alfo I 


* pive her all thoſe other Lands hereby, 
* hereafter Setled upon her, according to 
*my true intent of my. Settlement there- 
of for her life, or on my Iſſue by her ; 


* And I do alſo pive her all my Eſtate, 


«* concerning my intereſt in the ,Colledge 
« Leaſes from John Rutter of Canterbury, 
«and alſo all my Goods and Charrels, 
« not hereby otherwiſe diſpoſed of, I will 
«that all the Coppyholds ahy ways; ap- 
« pertaining to Paſtor, be taken to the uſe 
«of my Ececutrix, and alſo the Biſhops 
« Leaſe when need is}, that it be renews 
:&d alſo to her uſe, and alſo the Leaſe 
; for 500 years of Paſtor all at her charge, 
« according to the true intent of my Ser- 
«tlements upon her , which I hope my 
« Son William will endeayour, as before 
, the Almightly, ro make good unto her 

and hers ; and if either I have no Iſſue 
*by her, or that they or their Iſſue all die, 
"fo that the ſucceſſion be expired ; Then 
"after my Wives deceaſe, I hereby give 
' (upon my Sons wilful negled or refuſal 
* of his duty herein, and not otherwile; ) 
*all my ſaid Lands not ſerled on him by 
* his Marriage; to all che Daughters of my 
* Daughters S 1nderſon and Stcuzhton, to be 
* divided among them. Yer always pro- 
* vided, that if my ſaid Son neither neg- 
. kt, nor refuſe any reaſonable dury 
* herein ; 
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* herin; Then my Will is, that afrer my | 


* Wives decea(e, and that all her Iſſue by 
© me be cither dead, or have their Portions 
* paid them as is. provided, That then all 
* my ſaid Lands ſetled on her for life, 
* whether Copy:hold, Leaſehold or Free- 
*hold, with all the reſt unſetled ſhall 
* diſcend, and beto him and his Heirs for 
* ever. 

Sir Henry Maſſingberd left no Iſſue lis 
ving by that Wife, bur left his ſaid Wie 
Enfient of a Son born alive, and' named 
Henry, but. he died about fix Weeks after; 
to whom the Lady is Adminiſtratrix. 


The Judges Opinion upon both theſe Caſes: 


Remainders | E have heard the Caſe of Maſſing: 
of a Term berd and Aſh, referred to us, Ar- 
lucceſfively aged by Council on both ſides , both 


in a Dee 


of Truſt, pon the Deed of Truſt and upon the 
being limic- Will, and are all of Opinion , That the 
ed and con- Whole weight of the Caſe reſts upon the 
fined to fall Decd of Trufl, and that rhe Will, though 
within 21 it have ſome Clauſes in it, which if they 
years are yere ſubſtantive of themſelves would al- 
TE rer the caſe; yet as it is penned, and the 
pants Clauſes all bound up with relation to 
the Deed of Truſt it does not : And we 


are likewiſe of Opinion, Thar all the 


Remainders and Contingencies in the. 


Decd of Truſt ; being limited and con: 
fined 
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Þ fined to fall within - the' compaſs of 21 
y Þf ycars are good , and that therefore the 
ns | remainder of the Term ought to be de- 
all. Nl creed to the Plaintiff Sir Wiliam Maſſmng- 


F berd. . | 

e- Thomas Jones. 

il Febrx7. . Creſwell Levings. 
or 1684. 7. Charlton. 


T. Street. 


lis SS. ; 0 
ke # The Lord Keeper declared himſelf of. 
d IE the ſame Opigion with the Judges, That 
r; | theRemainder of the ſaid Terms after the 
death of the faid Dame Elzzabeth: were 
© good Remainders in Law , and that the 
JB Plaintiff Sir -//zamw ought to enjoy the Wit 41 
premiſſes for the remainder of the ſaid YE! 
o_ accordingly, and deerced the: BYE 


q 
[- .' 

i | 

e | Nodes contra Batle , 35 Car. 2. 

© | fo. 106. | 

© | 

l e Bill is, That the Defendant may 
redeem, or be forecloſed, and the 


tw 


endant - being ſerved with a Subpena' Tk if 
tcuſeth to appear, and ſits out all proceſs IRE 
of Contempt to a Secrjeant at Arms re- 
torned, and cannot be apprehended. 

The Plaintiff prays, the Bill may be 


taken pro Confeſſa, TY 


$9. CA. Oh. WW. 
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This Court declared, In regard the 
The Bill not Defendant hath not appeared , this Court 
* - taken could not decree the Bill pro Confeſſo , but 
4 es ordered a Sequeſtration againſt his rea 
4:1: and perſonal Eſtate , until he cleared his 


hath not OContempr. 
appear'd,but a Sequeſtration ſhall iſſue out againſt him. 


Moor contra - fart , 35 Car. 2. 
: fo. 60. 


- —— trween the Plaintiff and Avw his 
Wite, the Defendants Daughter , who 
promiſed to give with her 4000 /. but 
when the Defendant perceived them to be 
mutually ingaged , began to recede from 
his Promiſe, which the Plaintiff finding, 
a Letter was wrote to the Defendans by 
a Friend of the Plaintiffs , defiring him to 
be plain, and aſcertain what Portion he 
would give the Plaintiff with his Daugh- 
ter, and then the Defendant agrecd to 
give 1500 /. down, and 500 /. more at 
his death , if ſhe ſhould have Iſſue , and 
both Sums to be charged on his Eſtate at 
Creaton and Wapingham, which Agreement 
was in Writing, and ſigned by the Deſen- 

- dant, and he did in Anſwer to the ſaid 
former Letter expreſs and declare as much 
under his Hand, and thereupon the Mat- 
riage took cfic. . 

ut 


Marriage FRY a Treaty of Marriage was had 


-T3-E-Y-3 
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But the Defendant pretended, he neyer 
made any ſuch Agreement , and thar the 


Plaintiff married his Daughter withour 


his Conſent, but confefleth. he received 
a Letter from one Reeve, a Friend of the 
Plaintiffs, wherein he deſired the Defen- 
dant to be clear, and ſay what he would 
ly down upon the Nail in marriage with 
his Daughter to the Plaintiff , and what 
he would ſecure to be paid art his death ; 
and that he ſent a Letter to Reeve in An- 


ſer, wherein he acknowledp'd the Plain- 


tifs deſerts exceeded his ability, and with 
all plainneſs acquainted. him , he would 
give her x500 /. in preſent out of his 
Eſtate at Creaton, and 5007. more at his 
death,if ſhe thould have Iiſue then living ; 
but that afterwards Mr.Reeves ſent a Let- 
terga Anſwer to that, whereby the Trea- 


'ty and Propoſals are abſolutely waved, 


and the Detendant never further Treated 
but the Marriage was had withour his 
Conſent , and withour any Agreement in 
Writing or Settlement}, and therefore he 
infiſts upon the A, for preyention of 
Frauds and Perjuries. 

To which the Plaintiff inſiſts, The laſt 
Letter ſent by Reeve was no manner of 
the Treaty or Propoſal in the former Ler- 
ters in Jan.1680. 


This 


>86 ' Reports in Chancery. 
Letters This Courr, on reading the ſeveral Le: 
under 97s ters ſent by Reeve to the Defendant , 
Hand, hall the behalf of the Plaintiff, and the Ds 
a good Ffendants Anſwer thereunto, This Courts 
Agreement fully ſarisfied, che Plaintiff upon his Mat 
within the riage became well inticaled to the 1500 | 
Statute of agreed by the Defendant under his owh 
Frauds and Hand, tobe paid to the Plaintiff as his 


Perjuries. Wiyes Portion, out of his Eſtate at Cres 
ton-;- and decreed accordingly, | 

Bradbary contra Ducem Bucks, 36 Car.z, 

| fo. 401. | 
Intereſt up- "Tg"Ygis Court did declare ; That the 
\ ==" Plaintiffs ought to have Intereſt for 


when it is a ſtared Sum: A 
; | ** 
Born Pawlet contra Dom' Pawlet,36 Car, 
fo. 516. 


This is upon a Caſe ſtated, viz. 


Har Jobs, hte Lord Pawlet , on Mar 
Trad fry [ riage with the Plaintiff rhe Lady $ 


payment 


of Debts, Jannahis ſecond Wife, and of her Portion, 


ainte» fetled a Joynture of 1000 /. per Annu 


nance of on her , and afterwards having 3 Chil 
{Ser tal dren , ( viz. ) the Defendant the now 
Chi . 


-Lord Pawle?, and Suſanaa, and Vere Paw: 
tet, by Dced conveyed Lands to Truſtees, 


and railing 
Portions. 


their Intereſt Monty from time to rind, 


- 
f of 
, __ 
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2nd their Heirs', (viz.) to the uſe of the 
ſaid Lord Pawlet for life , charged with 
De Þ Portions for his Daughters, by the Lady 
t6 ll Eſex Pawlet his former Wife , and after 
tai. © the death of the ſaid Lord-Pawle?, to the 
o1f uſe of Francis Pawlet and others, for 
hl 500 years on Truſt, that they ſhould 
his © after the commencement of the 500 years, 


Fea. BY Out of the Profits, OT by Leaſes, or other 


lawful ways out of the premiſſes , allow 
the now Defendant Maintenance, and alſo 
2, Þ ſufficient to pay all the late Lord Pawlers 
debts, and maintenance for the younger 


to pay the younger Childrens Portions in 
ae ſuch manner and time as the ſaid Lord 
Favlet ſhould by any Writing or laſt Will 

FE appoint, arid in default of ſuch limitas 
tion or appointment, the Truſtees to raiſe 
7.4, | 4000/7. apiece for every younger Son, and 
40001. apiece for every Daughter of the 

faid Lord Pawlet by the Lady Sſauna , to 

be paid at their Apes or day of Marriages, 

if ſuch Portions could conveniently be 

ar £ raiſed, and if not, then ſo ſoon after as 


%. | the ſame could be ; with this further, That 


on, | every younger Son and Daughter ſhould 
#n | have Maintenance till Portions paid ; and 
tif: Þ aſter all the ſaid Sums raiſed, the Remain: 
ow || dcrof the 500 years, to be ſurrendred to 
ww- | Fhom the immediate Reverſion belonged, 
<5, | Which is now the Defendant. | 
nd 3 T6 FT or That 


Children,; and after that to raiſe Mony 
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Will purſu- 
ant to a 

Szrtlement, 
for raiſing 

Portion. 


Difference 
between 2 


Legacy and 


2 Irult, 


Reports in Chancery. 


That the late Lord Pawlet by Will in 
1677. (and publiſhed at the ſame time 
when the ſaid Deed was executed ) pays 
to his ſaid two Daughters Suſanna and 
Vere Pawlet 40001. for their reſpeQive 
Portions, to be paid them as the faid 
Deed direted, and made the ſaid Franci; 
Pawlet, and the other Truſtees, Execw 
cors. 

That Yere Pawlet, one. of the faid 
Daughters died , and the Plaintiff her 
Mother took Adminiſtration to her Eſtate, 
and thereby intitles her ſelf ro the faid 
Portions of 4000 /. appointed to be paid 
to the ſaid Yere at her Age or day vf Mar 
na. 

And the Queſtion now being, Whether 
the Plaintiff by . virtue of ſuch Admini- 
ftration, is intituled to the Portion of 
her ſaid Daughter Yere, who died before 
her Age or 'day of Marriage, and the 
Truſtees ſhould be compelled to raiſe the 
ſame out of the Truſt of the Term of 
500 years, which was granted our of the 
Defendant, the now Lord Pawler, the In 
fants Inheritance. 

This Court upon peruſal of Preſidents 
declared, they did not find any of the 
Preſidents that came up to this Caſe, and 
conceived there was a great difference 
between a Legacy and a Truſt, for that a 
Truſt is expounded according to the in- 
rent 


Reports in Chancery. 
rent of the party,but aLegacy is governed 

by the Rules of Common Law , and an 

Executor who is to have the reſidue in- . 

one caſe, is not of ſo gteat regard as the 

Heir , who is to have the reſidue in the | 
other : That this caſe is of general concerri Settlement _ 
to all Families ; fot it was grown a thing #9 the ray- 
of courſe, to charge the younger Chil- "8 ” 
drehns Portions upon the 'Heirs Eitate, > ar 
which would not have been charged, but ,yo Dauoh- 
for theſe occaſions of providing for Chil- ters, to be 
dreri. And in this caſe, the time of pay- paid at Age 
ment never hapning, but becoming impoſ: or day of 
fible by the death of tlie Child before the Marriage, 
Portion was payable, the Plaintif has no," _—_ 
right to demand it: And it were hard for Portion ſhall 
this Couft to make a Strain againſt rhe ny pg, wo 
Heir , where the conſideration failes , for her Admini- 
which the Portion was given, (v/z.) the ſtrator., but 


| advancement of the Children ; and altho' the Heir 


there were a Will in the caſe, yer it refers {Þ31! take 
to the Deed , and was made at the ſame P*92ts. 
time, ſo that it does not ar all alter the con- 
fideration of the Cafe , and ir would be 
hard to dectee the payment preſently, for 
that were to wrong the Heir, who is to 
have the proceed of the Mony beyond the 
maintainance- until the time of payment ; 
This Court ſaw no ground to take it from 
the Heir at Law, togive it to an Admini- 
ſtraror, who might have been a Stranger 
and ſo diſmiſt the Plainciffs Bill. = 
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Settlement, 
Will. 
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The Preſidents uſed in this Cauſe fer the 
Adminiſtrators were, Rowley contra Law 
caſtes, Brown contra Bruen, Clobery contra 
Lampen. | 

The Preſident for the Heir, Gold contra 
Emery, This Cauſe was heard in Parlias 
ment, and the diſmiſfion confirmed. 


Woodhall contra Benſon, © al 36 Car.z, 
f0. 314. 


Hat Jobn Wirley deceaſed, being poſs 

| ſeſſed. of divers Mannors and Lands 
for 320 years, that the ſaid Term came 
to the Defendants Adams and Shagburgh, 
in Truſt for payment of Monies, and 
after in Truſt for Edward Colley, Grand- 
ſon of John Wirley tor his life, and after 
his deceaſe to the Plaintift Ann, late Wife 
ot the ſaid Edward Colley , and the ſaid 
Plaintiff Ann to have 130 /. per Annum 
for her life, which Settlement was made 
m conſideration of Marriage, and after the 
death of Edward Colley , the Truſtces 
were direfted to permit the Heirs Males 
of Edward on the Plaintiff 4mm to be be: 
gotten, to receive the reſidue of the pro- 
firs. and in cale of no Iſſue Male of her, 
there is proviſion for Daughters, and Li- 


mitations over to the {aid Edward Celley's 


Heirs Males: and it was alſo declared, 


that in caſe the Plaintiff 4» ſhould Sur- 
| -" - ve 


Reports in Chantery: 


vive the ſaid Edward, then ſhe to have the 
moiety of the Mannor-houſe for her life ; 
that the Truſt limited to the Heirs 
Males of Edward, and the Remainders 
ra F thereupon depending are void, and the be- 
12' BY neficof the whole Truſt was in Eaward,for 
that the Truſt would not be Intailed. 
That by another Deed it was declared 

_ by the faid Edward Colley and his faid 

Truſtees, that in caſe the Plaintiff An 

ſhould have no Ilae, ſhe ſhould have the 
ſs whole Mannor houfe aboye the 130 /. per 
ds | Amum, and by another Deed, the faid 
ne | Edvard Colley by conſent of his faid Trus 
p, ſtees S:cloida caſe the ſaid Edwardſhould 
d | Gioleaving the Plaintiff Ann no Iſſue, and 
d- | ſhould nor otherwiſediſpoſe of the reſidue 
i | of the profits of the premiſſes over and 
fe | above the Rents and Charges payable as 
id aforefaid, then his ſaid Truſtees after his x 
m | death, ſhould by Sale or Leaſes of the 
le premifſes pay all debts , and after all 
| debts paid, to permir the Plaintiff ro re- 
S ceive the reſidue of the profits for her 
_ life, and after her death to permir the right 
< Heirs of F4ward to receive the ſame:That 
7 | the Truſt for the right Heirs of Edward 
& was void and reverted, and the ſaid E4- 
i ward did aftwards declare, thar in caſe 
- he had no Iflue, he intended to leaye his 
, whole Eſtate to the Plaintitt Ay. 


U 2 


That 
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That the ſaid Edward, 22 Jax. 26 Car.z. 
made his Will in writing, reciting the 
Agreement in the laſt Deed touching pay- 
ment of his debts, and after ſome ſmall 
Legacies deviſed to his ſaid Truſtees all the 
reſt of his perſonal Eſtate in Truſt, that 
they ſhould pay his debts as aforeſaid, 
8: and declared his meaning to be, that his 
Tx Executors after his debts paid ſhould de 
Wii |: liver the overplus to the Plaintiff An», 
deducting 5 -/. a:piece for their pains and 
4 iN all charges; That Edward ſoon after dy: 
4 48 ing the overplus belonged to the Plaintiff, 
if BY | and the ſaid Truſtees poſſeſſed the pre- 
[1 F& miſſes and the perſonal Eſtate , and the 
i: Plaintiff Ann having ſince intermarryed 
[8 i] the Plaintiff Woodha!, whereby the whole 
i belongs and remains unto him in right 

of his Wife, and the ſaid Truſtees ought 
to Aſſign to the ſaid Plaintiff: Bur the ſaid 
Truſtees pretend the Truſt and Term a- 
foreſaid , doth after the Plaintiff Ars 
death belong unto the Defendant Gabriel 
| is Ciber and Fane his Wife , ſhe being the 
: only Siſter and Heir at Law of the ſaid 
18: Edward Colley; Ehat the Defendant Bes- 
ſon knowing of the Will and Settlement 
il 2 aforeſaid, purchaſed the premiſſes of the 
bd 2: Defendant Ciber and his Fit , and the 
Ki: Truſtces Aſſigned tohim. 


The 


Reports in Chancery. 


The Defendants, the Truftees inſifted, 
Thar theic names were uſed in the Mar- 
riage Settlement of Edward Colley, upon 
his Marriage with the Plaintifi Am», in 
which Serclement was recited a Convey- 
ance made by John Wirley , whereby he 
did demiſe the Truſts therein mentioned, 
and the premiſſes in Truſts as to Clark's 
Farm, for ſuch perſons as he or his Exe- 
cutors ſhould by Will or otherwiſe dire, 
and ſeveral other perſons upon ſeveral 
other Truſts, and as to ſeveral parcels of 
the ſaid premiſes which the ſaid Defen- 
dant conceived, was the Eitate lately en- 
4 | joyed by Edward Colty in Truſt for ſuch 
perſons as the ſaid Fohn Wirley ſhould di- 
wn | rc, and for want of ſuch appointment 
+ | to Fane his Daughter for herlife, and at- 
4 | ter to John Colley her Son and Heir and 
his \ſſue Male, and for want of ſuch Iſlue 
in Truſt for rhe Daughters of the ſaid 
1 | Fane, and after the death.of Fave and John, 
Edward was intituled , and he together 
4 with Sir Fohn Wirley the Surviving 
Truſtees upon Edwards marrying with the 
Plaintiff, did Demiſe to the ſaid Defen- 
dants the Truſtees, the Mannor-houſe, &c. 
for the Term of 20 years in Truſt to pay 
certain Annuities therein mentioned, and 
to permit Edward Colly for his life to 
. receive the profits of the reſidue, and in 
cale the Marriage took effec, and rhe 

U 3 Plaintiff 
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Plaintiff Ann Survived him, then to pay 
her 130 /. per Annum tor her life, and af- 
ter Edwards death, to permit the Heiry 
males of their two Bodies to receive the 
re{idue of the profits, and for default of 
ſuch Iſſue male there is proviſion for 
Daughters, and ſuppoſes the reſidue of 
the profits may be limited to any Iſſue 
male of Edwards, and for want of ſuch 
Iflue, to permit the Defendant Fane and 
Ann ſince deceaſed Siſter, of the ſaid Ed: 
ward , to receive the profits of the Eſtate 
as the Deed: expreſſes, and that he remem:- 
bred no other Agreement than what is 
mentioned in the ſaid Deed, and fers forth 
the Deed of 21 Fax. 26 Car. 2. whereby 
the ſaid Dzfendants, the Truſtees were in- 
tituled by Sale or Leaſes to pay debts, 
and after payment thereof (if the Plain- 
tiff 4» ſhould be then living ) ſhould 
permit her to reccive the reſidue of the 
profits for her life, and after her deceaſe 
the right Heirs of Edward to receive the 
ſame; that afrer the time of executing the 
laſt mentioned Deed , the ſaid Edward 
made his Will, and after ſome Legacies 
took notice of the ſaid Deed bearing date 
the day before, and it was declared there- 
by , that the Defendants, the Truſtees 
ſhould our of the profits pay all his debts, 
and being fearful thoſe profits ſhould not 
do, did Deviſc to them all the reſt of his 
EP 1. perſona! 
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ſonal Eſtate, and made them Executors, 
and after debts paid the reſidue to the 
Plaintiff Au. Thar Nov. 1676, Edward 
Colley died , aſter which the ſaid Defen- 
dant proved the Will, and entred on the 
Eſtare ; But the Defendants Cher and 
of | Jave his Wife inſiſted, That the ſaid De- 
Jue | fendant Fane being the only Siſter and 
ch | Heir to Edward Colley, are after his debts 
nd | intiruled to the premiſſes for a long Term, 
5d. Þ to commence after the death of the Plain- 
ate Þ riff 4», and have fold their intereſt to 
m- | the Defendant Benſon. 
is Upon reading the ſaid Deed and Will , 
th | the Lord Keeper North was of opinion, 
by BÞ that the ſaid Term fo as aforcſaid Created, 
n- | was a Term in groſs, and fo not capable 
'S, | of being intailed, and therefore it conld 
n- not deſcend to'the Heir of Edward Coley, 
ld | butthat the ſame ſhould be liable ro the 
Ie payment of his Debts, and that rhe Plain- 
te tiff 47» ſhould hold the 1307. per An. tor 
we | herlife, and after the ſaid Debts paid, the 


A Term in 


groſs, and 
not to be 


Entailed. 


e Plaintiff Az ſhould receive the profits of 


4 | the whole Eſtate for her life, charged with 
S | the ſaid Annuity, and the ſaid Plaintiffs 
e | were to redeem the Mortgage to the De 
- | fendant Woodward: But as to the Reſidue 
$ of the ſaid Term, after the death of the 
, Plaintiff 4», and debts paid, how the 


[ ſame ſhould be diſpoſed, a Cate was or: 


S Þ dered to be made. 
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A Caſe being Stated, this Cauſe came 
to be heard thereon before the Lord Chan- 
cellor Fefferies , and all the former plead. 
ings being opened , as alſo the De- 
fendant Cibers croſs Bill, which was to 
this effect (yiz.) to have the ſaid Term of 
820. years to attend the Inheritance, and 
the Caſe ſjated, appearing to be no ather- 
wiſe than before is ſer forth _ 

ARefidue of His Lordſhip on reading the ſaid Deed 
a Term af- and Will, the Queſtion being, who ſhall 
ter debrspaid haye the remainder of the Term in the 
anda litede- ſaid Leaſe, whether the Plaintiff Amr ag 
= 2h Reſiduary Legatee , or whether ſhe ſhall 
© he Refi. have only an Eſtate for life, his Lordſhip 
duary Lega- declared, that the Deed and Will do make 
tee, butto but one Will, and by them there was no 
the Heir. more intended to the Plaintiff 4», than 
[ an Eſtare for her life, and that ſhe ought 
to enjoy the whole Manſion Hoyſe cum 
pertin during her life, and alſo the over- 
plus of the profits of the Reſidue of the 
ſaid Eſtate after Debts and Legacies paid, 
and the Defendant Ben/o» who purchaſed 
the Inheritance of Ciber, to enjoy the (ame, 
diſcharging all things as aforclaid. © 
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Hall contra Dench , 36 Car. A 
fa. 799. | 


"T Hat the Plaintiff Grace a7, being 


Will. 


Daughter of W:{iam Knight deceaſ: Revocation. 


ed, who was Son of S«/azna, one of the 
Siſters and Coheirs of Thomas Bridzer de- 
ceaſed, which ſaid Thomas Bridger being 
ſeized in Fee of Lands in Binſtead and 
Middleton, and having no Children, made 
his Willin 1663. by which he gave to 7ho. 
Knight Son of the ſaid W1lli. Knight all his 
Landsin Rinſtead tothe ſaid Thomas Knight, 
and the Heirs of his Body, and for want 
of ſuch iſſue, then to the Plaintift Grace, 
and the Heirs of her Body, with Remain- 
ders over, and by the fame Will, Deviſed 
one Moiety of the Lands in Middleton, to 
the ſaid 7homas Knight,and the Heirs of his 
Body,with the like Remainders over, and 
ſometimes after the ſaid Will, the ſaid 7ho- 
mas Bridger Mortgaged the ſaid Lands in 
Binſtead, to John Comber and his Heirs for 
500 / and the ſaid Bridger repaid the 500 /. 
and had the Mortgage delivered up and 
Cancelled, but no Reconveyance of the 


Lands, and that the faid Comber after that, 


was but a Truſtee for Bridger the Mort- 
eagee, who in 1682. declared, that the 
Willhe made in 1663. ſhould ſtand, and 
be his laſt Will , and then denied ; Bur the 
UE. EE TRE jr Detcns 
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Defendant Dench having got the Cancelled | 
Deed in his Cuſtody , and the Plaintiff | 
brought an Ejetment under the Title of | 
the Will, and got a verdict for the Lands |} : 
in Middleton, but -the Defendant ar the 
Tryal, ſerting up a Title in the Defendant 
Comber , upon the Cancelled Mortgage 
for the Lands in Binſtead,a Verdict paſled 
for the Defendant, ſo to have the ſaid 
Mortgage deed delivered up,and the Plain- 
tiff to enjoy the premiſſes according to the 
faid Will, is the Bill. 

The Defendants as Cocheirs at Law to 
Bridger, infiſt, That the Teſtator Bridger, 
never intended that the Eſtate ſhould go 
as that Will direted,in regard he ſoon after 
che ſaid Will, Mortgaged the ſame to Com- 
ber, and beſides the Legatces and Execu- 
cors in the ſaid Will, were moſt of them 
dead before the ſaid Bridger, and the 
Mortgage money was not paid till afterthe | 
Eſtate forfeited, and that the Mortgage 
to Comber, was an abſolute Revocation of 
che ſaid Will, and upon an Ejectment | 
brought by the Plaintiff under the faid 
Will, the Defendants obtained a Verdi& 
for the Lands in Bi»/tead, wherein the 
yalidity of the ſaid Will was. in iffue. 

The Plaintifts inſiſt, That the Verdi 
obtained by the Defendants as aforeſaid , 
was, by reaſon the Title in Law was in 


Comber the Mortgagee, and not upon - 
| Vali 


Reports in Chancery. 


Vallidity of the Will, and that a Verdi 
had been had in affirmation of the faid 
Will for other Lands therein mentioned, 
and the Teſtator was in poſſeſſion of the 

emiſſes art the time of his death. 

This Courr ( the Defendants inſiſting to 
have it tryed at Law, whether a Revo- 
cation of the ſaid Will or not ) declared 
there was no Colour to dire any Trial 
at Law in this Caſe, for chat on reading 
the proofs, it plainly appeared, that the When the 
Teſtator expreſly declared, the ſaid Will Mortgage 
ſhould be his laſt Will, and chat upon money is 
ſuch an expreſs proof, ic would be vain to Paid the 
direct a Tryalat Law, and declared, that | HR 
when the Mortgage money was paid, the, 7. a 
Morgagee and his Heirs immediately from f,; theyre. 


that time, became Truſtees for the Mort- gagor and 


gagor and his Heirs, and the Court having his Heirs. 


| conſidered of ſeveral preſidents, as well _ 
| Antient as Modern, which were full in the 3. Will, and 
| point, that notwithſtanding ſuch Revoca- 


atter that a 


tion, yet there was a Republication of eg > 


the Will, and that the ſame was a Repub: Re,bliched 


| lication of ſuch a nature, that made the its a good 


ſaid Will a good Will , and decreed the Will, and 


Defendant Grace, to enjoy the premiſſes not revoked. 


according to the {aid Will. 
This Cauſe came to be Re-heard before 
the Lord Chancellor Jefferies , who was 
well ſatisfied with the Republication, and 
d&clared , that notwithſtanding the faid 
Eg, IE. Mortgage 


are Truſtees .: 


—_— 
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Reports in Chancery. 


Mortgage, the Wil was a good Will, and 
not revoked , and confirmed the former 


decree. 


Pulle* contra Serjeant , R6 Cvr. 2. 
3. fo. 570. 


; | 'He Bill is to have-a diſcovery of the 

Eſtate of 4»n Nurſe deceaſed, and 

a diſtribution to be made , and the Plain 

_ tifts to have their proportions thereof, they 

being next of Kin tothe ſaid 4»n Nurſe, 

( viz. ) the Plaintiff Ann, Wife of the 

Plaintift Pullen, Siſter by the Mothers 

fide of: the ſaid Teſtatrix 4»» Nurſe, and 

the other Plainriffs, are of the ſame degrees 

of Conſanguinity, and ſo are Intituled to 

Executrix Their equal ſhares of her. Perſonal Eſtate, 
dies before and the ſaid 4m Narſe,made Ann the Wit 
theTecſtator, of William Fodges Executrix, who died 
here ſhall before the faid Ann Nurſe, and the (aid 


be Admivi- 4wn Nurſe died without altering of her | 


- "Wk 7 Will ; Thar after herdeath, the Defendant 

<P amento <cjcant a Relation to the ſaid An Nurſe, 
rook Adminiſtrationo f the ſaid Ann Nurſe's 
Perſonal Etiate. 


3 
HIAEX » 


The Defendant inſiſts, That he being | 


only Brother, and one of the neareſt Re 
lations to An» Nurſe the Teſtatrix and her 
faid Executrix dying before ſhe Admini- 
{tred with the Will annexed, and paid 
Debts and Legacies, and is willing to Di: 
+ ſtribucs 


w a ffs aaS GH” oa Gaatm.. 


Reports in Chancerys Zou 


ſtribute as the Court ſball direQ,and craves 

the Diretion of the Court, whether the 

Plaintiffs being of the half-blood, ſhall 

have equal proportion with the Defendant 

and others of the whole blood. | | 
This Court declared, That the Plaintiff They of the 

who are of the half blood to the ſaid 4m AF blood, 

Nurſe, were equally intituled to a Diſtri- 1 

bution of the {aid Eſtate, and to an equal of the Perſo. 

ſhare of the Defendant Serjeant and others; nal . Eſtate, 

who are of the whole blood, and decreed with thoſe 

the ſame according]y. | - anon whole 


Keale contra Sutton s 36 Ca K 
fo. 773- 


"PHE Defendant being Arrefted in the * P: _ 
Marſhalls Court, for matters ari- pv 3 
ſing in Berkſhire, our of the Juriſdiction ;, 4.6 a4; * 
of that Court. This Court granted a Pro- jul; Court, 
hibition, which being Diſobeyed, an Art- for matters 


tachment was ordered againſt the Perſons ariling in 


| Diſobeying the ſame, and the Defendant Berk/kire. 


toproceed upon the ſame. 


Carvill contra Carvill , 36 Car. 2. 
fo. 142. 


' Hat the Teſtator Robert Carvill by Will 
Will, the fifth of June 1675. and 
thereby gave the Plaintiffs ſeveral Legacies, 
and alio Legacies to the - - 
Q 


E f bas s 
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Reports in Chancery. 


he appointed to be paid by Sale of Lands, 
after the death of his Siſter Roſamond, 
whom with the Defendants, he made Exe. 
cutors, and gave his ſaid Executors ( ref. 
dium boxorum ) and in 1678. died, and the 
{aid Roſamond is dead. 


That the Defendant Robert Carvill being 
the Eldeſt Son of Fenry the Teſtators 
Brother, is his Heir at Law, who inſiſts, 
Thar the Teſtator made no ſuch Will, and 
that he claims the ſaid Lands by Diſſent, 
or if any ſuch Will was made, the Teſta 
tor was 10 compos at the making thereof, 
and that no Perſon was named in the faid 
Will, to Sell the ſaid Lands, and inſiſts 
on the Ac againſt Frauds and Perjuries , 


Fatutes of and Avers, That the Teſlator died nottill 
Frauds and x680. and that he did not make and ſign, 


Perjuries. 


that Will according to the faid At, there 
being no Witneſſes that have Atteſted it ac 
cording to that A ; and doth therefore 
inſiſt, that the fame is void in Law, 
as to the Deviſe of Lands, and that the 
ſame are come to him as Heir, and he hath 
fince Recovered the ſame at Law, and in 
ſiſts alſo,that the ſaid Will is void in Law,be 
cauſe no Perſon is appointed to make Sale, 
and being bur a voluntaryDiſpoſition for 
payment of Legacies, and not Debts, the 
Plaintiff ought ro have no Relief, to 


make rhe ſame good in Equity to rhe Dib 
inheriſon 


Ka. 1% © as. 12 a . M— —_— ww. 
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Reports in Chancery. 
inheriſon of the Defendant, the Heir ar 


Law. 

Bur the Plaintifis inſiſted, Though the 
Teſtator died after the ſaid At, wiz. Des 
cember 1678. yet the Will was made long 
before the 24th of June 1677. and ſo is 
not within the intention of the ſaid At, 
and that though no Perſon be in expreſs 
words named to Sell the Lands, yer the 
Sale ought ro be made by his Executors, 
and the Heir ought to be Compelled to 
joyn in the Sale. 


The Defendant the Heir inſiſted, That 
though the Will might be out of the pros 
viſion of the Ac, being made before the 
making of the AR, yer there is no good 
proof, that any ſuch Will was made or pubs 
lihed by the Teſtator. 


This Court directed it to Law on this Will, or not 
Iſſue, Devi/avit vel non deviſavit, and a Wil. 


Verdict paſſed for the Plaintiff. 


This Cauſe coming to be heard on the 
equity reſerved, and this Court being 1a- 
tified with the Verdict which was ( vzz. ) 
That the ſaid Robert Carvi!l the Teſtator, 
did make and publiſh ſuch Will, and rhere- 
by deviſed the ſaid Lands to be fold as 
aforeſaid. 

This 
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3024 Reports in Chantery. 


Lands Devi» This Court upon reading the Will, de. 


ſed ro be creed the ſaid Lands tobe ſold by the ſaid 
(we _ Executors , and the ſaid Legacies to be 
preſs? to ſell paid - thereour , according to the ſaid 
the fame, Will. 

Executors De creed to fell. 


Norton contia Maſcall , Z6 Tar. 2." 
fo. 544- 


A voluntary HE Suit is to have a voluntary 

Award De- Award petformed, the Defendant. 

creed, to be jnſj{ted, It being a voluntary Submiſſion of 

performed. 11, parties, and the Reference not dire- 
Aed by this Court, the Award was void, 
and ought not to be perfornied and de 
murred by the Plaintifls Will. 

The Maſter of the Rolls ordered Pte 
dents, and upon reading of the Award; 
declared, he ſaw no Cauſe to relieve the 
Plainrift, bur diſmiſſed the Bill. 

. This Cauſe was Re:heard by the Lord 
Chancellor Feferies, who declared, he ſav 
no cauſe why the ſaid Award ſhould be 
impeached ; bur it was fit that the ſame 
ſhould be performed , being in part & 
ecuted and afſſented unto , and decredd 
the ſame to ſtand confirmed , and thi 
Defendant to perform the ſame. 
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[REPORTS 
| CASES. 


fl Taken and Adjudged in the 

v1 COURT of CHANCERY 
In the Reign of | 

King FAME S IL 


" —_ c_ 
hOmm———_—_—_ 


Attorney General contra Vernon, 1 Fac.z. 
fo. 388. 


HE ſcope of the Information in this Information 
, Cauſe being to ſer aſide Letters *gainſt Pa- 
Patentsobtained by the Defendant Nenks = 
Vernon , in the Names of the Defendants 5 2 * 
Browne and Boheme, in nature of a Grant ; 
or Contra under the Seal of the Dutchy 
of Laxcafter, of the Honour of 7Tudbury 


Aa and 


Reports #n Chancery. 


and Foreſt of Needwood, at a great under. 
value, wherein his late Majeſty was ſur 
prized ; His Majeſties Attorney General 
by Information ſetting forth, That his late 
Majefty beigg fſeilgd iy Fee'in right of his 


Crown, as parcel of his 'Dutchy: of £q4- 


caſter, of the ſaid Honout. of Twdbury, of 
the value of 2000 /. per Annum, and allo 
of the benefit of 7imber Trees, Woods, 


- Gre. of the value of 396001. whereon 


' Grant ob- * 
tained per 
Surprize. 


the Defendants commit Waft, prete, 

Title ro the premiffes by ions rs 
Crown from his late Majeſty , whereas 
ſuch Grant was unuſually obtained, and = 
by ſurprize, for that ahoyr Sep?. 1683. 
for ſome ſmall Sum , and getting ſome 
intereſt in Ground at Sheermeſs , to the 
value of about 500 /, and endeavouring 
to value jhe Lands at Sheerneſs at 39001. 
in Ofober following they did prefer a 
Petition for the ſaid Grant , and obtained 
a Reference thereof to Sir 7 homas Chichley, Wt 
Chancellor of the Dytchy , aud haſtily YD 
obtained a Report in November , and 
within two days after the Report , a 
Warrant was ſigned for paſling the Ggant, 
though endeayours were uſed to ſigp it 


by Command from his late Majeſty ,"and 


the Lords of the Treafury , the x966 a Þ 
the ſame Novewder, and particular Appl 
cation made to the Chancellor of th 
Duchy, he then denying he knew ger 

> 


Reports in Chantery. 
if, and it was not. known that any Grant 
yas thereof , .till che particular thereof 
was found in a Scriveners Shop about a 
Menth after the paſſing thereof, f. contrary 
to the courſe of the Duteby , there being 
no {ſuch Grant yet Segpired or Intell, 
qo the prejudice of his 208 . the 
obilicy 3nd others, having dependency 
there, the ſaid Deſiridant living Ven 
yacrue Particulars of the moſt od 4 cable 
rqtwe? to the value of fome 


« of 


houſind pounds , © wherefore - the faid 
aye ouphr-to be delivered up to be Can- 
cell 


The Defendant Yernen inſiſted, That 
the Defendants having long Leaſes of the 


= premiſks unexpireg of a great yearly 
t, and alfa Offices within the pre- 

miſts, upon which hath been expended 
peat Sums of Mony in Buildings and 
|; epairs , whereby his Majelties antient 
Rent hath been much increaſed ; and the 
Defendant Yernon being informed of ſome 
endeayours uled to obtain the Reverſion 
in Fee of the ſaid premiſles, he petitioned 
pe Majeſty in Seprember 1683. in the. 
| me of CA other Nefendant Browne , to 
nt a Merger of the ſaid Leaſes, and 
a the 29th of theſaid September obrai ned 
| Reference. to the Chancellor of the 
dutchy of T.ancaſter , and I9 November 


1687. fin {aid Chancellor made a Report 
Aa2z and 
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Acres in the Iſle of Shzppey, whereon'hi 


Truſt tor the Defendant Yerzon, all t 


Reports in C hancery. 


and thereupon 20 Nov. 1683; his Which 


figned a Warrant, dated the 1925 of thy 
ſame Month, authorizing the Chancell 
to make a Grant of the premiſles :' Thy 
thereupon the Defendant Yer»on, by Dex 
20 Nov. 1683. between his late Majfhill 
of the one part, and himſelf on the othe 

did fell unto his Majeſty * all thoſe 


Majeſty's Fort of Sheerneſs is built : Tha 
in conſideration thereof, and 7000 /. pai 
by the Defendant for his Majeſty's uk 
his ſaid Majeſty 21 Nov. granted uti 
the Defendants Browne and Boheme," 


ſaid premilſles. : "5 

_ And the faid Defendant Yernon infill 
Thar the ſaid Patent paſſed regularly, an 
is effeQtual in Law, and ought nor tok 
impeached, the impeachment whereof 
ing in derogation of other his.'Majclli 
Grants, and the Conſideration is equiſi 
lent to the Grant, his Majeſties Fayou 
being an Ingredient thereunto , and.tix 
premiſſes mightily ever-valued by 0 
Surveyor , and the faid Patent was 9 
with a Scrivener, whereon to raife xo000! 
bur the ſame was nor thought a ſuflici 
Security ſor ſuch a Sm: That the Ie 


fendant Browne for .10300 /. hath pul 


chaſed the faid premiſes of Yernon,. 1 
inſiſts on the ſaid Grant as good in 14 
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: and is adviſed that this Court will be 
"Mnder in examining the Methods of the 
- Wpaſing the ſaid Grant, when it hath 


"Freccived the allowance of the proper 
JOfficer , by having the Seal affixed to 


= | 
= His Majeſtics Council inſiſted, That this Information 
WSnit 15 properly brought in this Court by by Engliſh 
liſp Bill , to .be relieved againſt the proper 


; | . to relieve 
Whid Grant: or Patent, and that no Sczre ocuin# « 


"Mfacias can be brought in the Dutchy , or p;;e+. 
in this Court for the Reverſal thereof, Parent nor 
> Wand if a Bill or Information (as this caſe Reverſable 
Mis) ſhould not be admitted , his Majeſty per Scire 
would be in a worſe condition than any #4: 
© of his Subjects, conſidering the great over- 
© value, and the quick, haſty, and unuſual 


© manner of paſling the, Pattent , contrary 
"to all Patents of that nature, it paſling 
4,0 ncither by Privy Seal, Privy Signet , or 
any immediate Warrant , but the Chan- 
© ccllor of the Dutchy acted therein in all 
- "© Capacities ; and paſſed the Grant after 
© Notice: and freſh purſuit by his late Ma- 
a clty for recalling the ſame, and expreſs 
+. Prohibition , chat no Mony ſhould be 
"© received. PE , : 
This Court, aſſiſted with ſeveral Judges, 
of Opinion, Thar this Suir 
ol \ zg/iſþ Bill, and that rhe 
© Patent could not'\be annulled or made 
void by Scire factas, or otherwiſe, at the 
Aa 3 Com- 
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Grant #nd 
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Dutchy- 
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cated, and 
thePater:tees 
decreed ta © 
Reconvey 
to the Ring. 


Reports in C hancery. 
Common Law, and the Bill being to have 


remedy for his Majeſty , againſt Fraud, 


Surprize and Deceit , which their Lord: 
ſhips declared was made our, and thm 
the King was moſt profly. deceived: ant 
abuſed as tothe value, and that therefore 
his Maj:fty ought to be relieved in rhis 
Court or - otherwiſe he would be ren: 
dileſs, and ſo in a worfe condition than 
any of his Subjects in-a cafe of this Ns 
ture ; 4nd this Court with, the ſaid Judge, 
taking into confideration the exceffive 
oyer-value which was offered to be made 
good by the Surycyor , the ſurprize and 
deceir, andthe ſpeedy and unuſbtal pafſine 
the ſaid Grant, and that no Mony was 
patd rill the Grant was otdered to be ſtopr, 
and direQions for this proſecution , which 
was before Livery and Seifin. 

| This Court declared}, and was fully 
ſarisfied , That in this Caſe his Majeſty 
ought to be relieved, and the ſaid Grant 
ſer aſide and made void , and decreed the 
lame accordingly, and the Inrolment 
thereof in the Dutchy-Court vacated, and 
che Defendants to procure thoſe in whom 
the Eſtate in Law is to Reconvey unto his 
Maxcfty, and the Defendants ar liberty to 


apply to his Majeſty,for to have the Mony 


paid back, which was paid to Sir 7hom2: 
Chichleyand' Cuxton, as aforeſaid. RE” 


Brekford 


Reports in Chancery. 


Beckford contra Beckford , 1 Jac. 2. 
_ fo. r96. | 


"Hat Richard Beckford Citizen and 
 Freemari of London, had feveral 
Children, and by his Wilt in writing after 
Debts and Frncral Charges paid, appoints 
ed one full third part of his Perſonal Es 
ſtare to the Plaintiff Frances Beckford his 
Relic, according to the Cuſtom of the 
City of Londox, and declared thar Frances 
and Elizabeth, two of his Daughters, had 
been fully advanced in his life-time, and 
that Mary and axe, two other Dauyhters 
had not, and directed they ſhould bring 
their Portions they had received, into the 
third part of his Perſonal Eſtate, belongs 
ing unto his unpreferred Children, and 
they ſhould have equal ſhares with his uns 
preferred Children. | 
Now the queſtion between the Plaintiff 
Frances,and the unpreferred Children how 
the faid Eſtate, ſhould be divided by 
the Cuſtom of Lo»dox,the Plaintiff Prances 
inſiſting, that the Children not fully Ad- 
vanced, ought to bring what they had re- 
ceived into the whole Fſtate, and then ſhe 
ought ro” liave one full third part of 
the whole Perſonal Eſtate, inſiſting, That 
any Widow of a Freeman, ought by the 
Cuſtom'of London , to be indowed with 
en, b 4 one 
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360 Reports in Chancery. 
one full third part of the whole Perſonal 
Eitate. 
The unad- . This Court declared the Cuſtom to he, 


Vanced Chil- That the Teſtators two Children, Mary 
dren by the and Fane, who were not fully Advanced, 


Cuſtom of wereto bring what they had received into 


Lendon, to Hotch-porch with the Orphanage thirds , 
bringin after the Eſtate is divided into thirds,and 
whar they | into Hotch potch with the whole Eſtate, 
: to Hotch- 2nd decreed accordingly. 

potch with 


with the Orphanage thirds, after the Eſtate is divided inta 
thirds, and not with the whole Eſtate. 


And what hath been received by any 
one , more than their ſhare and Lega- 
cies, isto be Repaid, as the Maſter ſhall 
appoint. -_ 


Hallitey contra Kirtland , x Jac. 1. 
fo. 566. 


Har John Park Mortgaged Lands to 

the Defendant Xirtland for 62 |. 

and was alſo indebred to the Defendant 
Sazderſon 50 1. on Bond, and the ſaid 
Kirtland wanting his money , Aſſigned 
the ſaid Mortgage to the ſaid Sanderſon, 
fo that Sarderſon on payment to him 
the money paid to Xir/laxd , on the ſaid 
Mortgage,and his 50 /onBond andlntereſt, 
is willing to Reconvey to the Plaintiff, 
which they refuſe ro do. © © © This 


Mortgage. 


o 
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This Court in as much as the Eſtate fo ThePlaintiff 


veſted in the Defendant as aforeſaid, is a 9er<<d to 
Chartel Leaſe, and-ſo liable to debts, and pn. 
the Defendant having an Aſſignment of} .. —_ 
the M 

ing a juſt debt, declared, that the Plain- gage money 
tiff ought not to be let in to a Redemption upon Re- 
of the ſaid Mortgage, but upon payment d<mption, 
of the ſaid 50 /. and intereſt due on the 

faid Bond, as well as the Mortgage money, 

and decreed accordingly. 


Coltman contra Warr , 1 Fac. 2. 
fo. 566. 


His Court would not Rehear a Cauſe No re- hears 
after decree Signed and Inrolled , ing after a 
norwithſtanding the ſaid Cauſe had been Decree Sign- 
opened ſince the Inrolement, in order to <9and Inro- 
Re-hearing, and diſcharged the Order for 4 
Rehearing, 


Jones & aP contra Henley, 1 Fac. 2. ; 
fo. 995. | 


S R Robert Henley by Will gives 100 7. [ egacies] 
a piece to all his Servants, which Will 
iS Dated the xoth of November 1680. 
and Sir Robert lived afterwards till the 7th 
of Auguſt 1681. but made no Republica- 
tion of the ſaid Will, and the Plaintiffs 
3s Servants to Sir Robert demands 100 /. 
Q- 


"4 


age, and his debton Bond be- he Mort 
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| JREE apicce Legacy : That rheſe Servants, (v:z) 


FIRES Tones,Clerk, Meeke, Serle, and Hanbary , 
' 1 14 | were all Menial Servants before the roth 
= 6 : : of November 1680. and ſo continued dll 

i: che 7th of Auznſt 168 r. Thar theſe Sets 

gt $64 | vants, (viz. ) Litchfiet4, Davies, Deacon, 
' | EE Booth, Noon, &c. were all Servants atrhe 
| 14138 © time of his death, bur were nor in his Set- 
' 1 vice, at the time of making of the Will; 
= that Cook and Hawkes were both Servants 
_ | JIRER at the 10th of November 1680; but be 


1680. at 20 5s. per week fo. 


| ; Aa : vile. 


4. 
_— a A ARA. 4. dwn4 


Menial Servants, before che publiſhing 


But the Defendanit infiſted, That not 
of the Plainrifts can be any ways nat 
led to that benefit, bur only ſach as wete 


the ſaid Will, and cid ſo continue all atony 


to 


fore the 5th of Auguſt 1681. were diſchar- 
| | gd ged from'his Service: That W7//zawe Harri 
| RES fon was a Menial Servant the 10th of Ne 


' [: pb vember 1680. butdyed before the 7th of 
| 3 Anzaft 1681. That Caſtilian Goddard, C:. 
EE were Servants ar large, but not Menkal, 

ET | ( viz. Yas Steward and Bailiff before the 


W11 þ:::] toth of November 1680. and fo continu 
JT ed till the ſaid x68r. bur did not Inhabit 
Wi in the Houſe : That Sfrrarger and Long wett 
Chairmen, and agreed with after the ſaid 


[| ; f. The Plaintiffs miſt, That ſuch that 
in were his Servants art the time of his death, 
ought to have the benefit of the ſaid DE 


of 


# 


2 TOo=>SF2 9 ASS 
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ro be Menial Servancs, and live in the 

Houſe with him, co the time of his 

death. | Z 

This Court declared, that none of the who are 
ſaid Plaintiffs, bur fuck as were Servants Servants cas 
to the ſaid Sir Robert , before the making pable to re- 
the faid Will, and did ſo continue to be five Lega- 
Servants to him , uatil the time of his © 6. the 
death, could have any pterence tothe ſaid ® 1 
Legacy, and ſuch only as wete his Menial yyj;1, 75 412 
Stvaiits, and lived all along in che Houſe ;zy Serygars 
with him, from before the 107h of Novem. &c. © 
ber 1680. until the 7th of Auguſt 1681. 

and no others, and ordered that Joes, 

Clerk, Sc. only , and no other of the 

Plaintiffs be paid their Legacy of a 100 /. 

2 piece by the faid Defendant, and 'order- 

ed the Bill ag to all the other Plaintiffs, rg 

be diſmiſſes. 


Fenwick, & al contra Woodroffe, & at 
I Fac. 2. fo. 400. 


Hat Doctor Smalwood deceaſed, by Agreement 
Deed in 1672, conveys the Land 22 Marriage 

and premiſſes ro Truſtees and their Heirs, ** P*rchaſe 

to the uſe of himſelf for life, Remainder 

to Theophania his Wile for 4ife, Remainder 

to Mary their ſole Daughter , and the 

Heirs of her Body, Remainder to his own 

right Heirs , with a proviſo, That if his 

laid Daughter Mary, ſhould then after 

TM Op Marry 
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Marry in his life time without his priyiry 
and conſent firſt had, then all and eyery 
the uſes and limitations therein mentioned 
and made ſhould ceaſe and-be utterly void, 
Thar the faid Mary did intermarry with 
Sir John Lloyd, in the Doctors life time 
with his conſent, who upon a Settlement 
made on the ſaid Mary was to have - 
2000 /. Portion, 1500 1. whereof was to 
be laid outin Lands for increaſe of Marys 
Joynture, and that ſhe had Iſſue by him 
the Plaintiff Jun , That Sir John Lloyd 
died, and the ſaid Dame Mary intermar- 
rved with one Zutthinſon, without the 
conſent , good likeing, or privity of the 
faid Door Smalwood her Father ; Thatin 
1683,the ſaidDoQtor Smalwood died, having 
by his Will in 1683, made the Defendant 
James Smalwod and\ others Executors, and 
thereby deviſed and ſettled hi$ Eſtatereal 
and perſonal, (viz.) according ro his Set- 
clement formerly made , he gave his faid 
Daughter Dame Mary all his Lands du- 
ring her life, if his Executor\ſhould fo think 
fir, and in caſe they ſhould net to his Grans 
child Az» Love, and in caſe of failure to his 
Grandchild , Theophania Futchinſon du- 
ring her life, and in caſe of failure ro his 
Nephew, the Defendant James Smalwood 
for ever: And his perſonal Eſtate,as Mony, 


| Books, Plate, &c. to be divided amongſt 


ys ſaid Daughters , Grandchildren and 
| Nephew 


- 


a, 
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Nephew James Smalwood at the diſcretion 
of his Executors, ſo to have the faid 
1500 4. which reſted in Dr. Smalwoods 
Hands, being part of the 20007. Portion, - 
Covenanted by Dr. Smalwood to be laid 
out in Lands by the ſaid Door for in- 
creaſe of Mary's Joynture aforeſaid, to be 
laid out according ro the Doors Cove- 
nants ; and to have the benefir of the ſaid 
Settlement in 1672, is the Plaintift Bill. 
' The Defendant James Smalwood pleads, 
and claims a right to the Eflate of Door 
Smalwood by his Will, and by the ſaid 
Deed of 1672 , the ſaid Dame Mary 
having by her Marriage with the ſaid F/ut- 
chinſen in the DoCtors life time, without 
his privity or conſent, broke the Condi- 
tion, by which ſhe was to have enjoyed 
the Lands in that Sertlement, and prays 
the Judgment of this Court, the Eſtate 
being limited to him as aforeſaid; And he 
further pleads and inſiſts, That Dame 
Mary ought nor to have any diſcovery of 
the Writings of the Doors Eſtate, be- 
cauſe he the ſaid James Smalwood, and the 
other Defendant Woodroff have not yer 
conſented, that ſhe ſhould have any parc 
of the Doctors Eſtate, which power was 
goon them by the Doctors Will as afore- 
aid ; and wherher he and the other De- 
fendanc ought to conſent as aforeſaid, ſub- 
nuts to this Courr. 4 
ut 


_ 
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Lands fetled But the Plaintiffs inſiſt , That they ad- 
ona Daugh- mit ſuch proviſo in the Deed of 1672, 
the _ that in caſe the ſaid Dame Mary ſhould 
by ye Marry in'the life time of the Doctor with- 
2nd ſheMar- Out his privity, conſent and liking, then all 
ries by con- and every the Limitations therein ſhauld 
ſent, after ceaſe and be void : Bur inſiſt , That the 
ſhe Marries Marriage between Sir Fohn Lloyd and 
- _ Dame Mary was concluded by the DoQtor 
—_— on. Dimſelf, as appears by the faid Articles, 
ſent, this 2nd that they married with the Dactors 


ſecond Mar- ood liking privity and conſent , accor- 
riageis no ding to the ſaid Condition, and infift , 


breach of "That Dame Mary's ſecond Marriage with 


-  theproviſo. Zutchinſen was not without the conſent, 


privity and good Jiking of the ſaid Do- 
Qor ; and inſiſt alſo, chat the ſaid provi- 
ſo by Dame Marys firſt Marriage was fal- 
ly performed, and the Eſtates in and by 
the ſaid Sertlement granted, abſolutely ve- 
ſted according to the Limitation declared 
and contained, ſo as the ſaid ſecond Mar: 
riage of Dame Mary with the ſaid Zut- 
chinſon, if it had been -withour ſuch con: 
\fent could not have diveſted the ſame, 
and therein crave the Judgment of this 
Court. 
The Court declated , Thar the fir 
Marriage of Dame Mary being by her Fa- 
thers conſent, her ſecond Marriage though 
it had been withour his conſent, could be 
no breach of the Proyiſd or Condicon i 
ene 


Re'A Refs TAS to. 


Earl 
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the firſt Settlement, and decreed the De- 


367 


kendanes, the Executors of Door Sma/- = 

wood co ACCQUAT for all the perſonal Eſtare Monies de- 

of the ſaid Doctor, and the Rents ang <rccd to be 
fics of the ceal Eſtate, and if perſonal laid our in 


ſufficient after debts to pay the Land, ac- 


cording ta 


1500. then they are to pay the ſame to Marriage 
the Truſtees, which they are Lo lay our Agreement. 
in a purchaſe of Lands, according to the 


Deed of the 18 Aug. 1633. 


Com Winchelſey& al contra Dow' Norcloffe © 


GS al” x Jac. 2.0. 4026. 


E Wars Katherine; late Counteſs of Win- AR of Par- 
chelſey the Plaintiff the Earls late liament for 


Wife, had three Husbands Succeffively 


( viz.) Lifter her firſt Hysband, by who! 


the Sertle- 
* ment of In- 


ſhe had Iſſues, the Defendant Chrifepher = E- 


Lifter , Sir Johy Wewtworth her - ſecond 
Husbaand, by whom the had Iſſue 7howas 
Wentworth, ſince deceaſed, and the Defens 
Joby Wentworth, and the Plaintifithe 
her third Husband, by whom ſhe had 
llſue the ſaid Lady Catherine, and the 
Plaintiff the Lady Zlizaberh: That the 
laid Wentworth bad a Real Eſtate by dif- 
cent from his Father, out of which, after 
his Fathers death, there was payable to, 
or torhe uſe of the ſaid 7howas, leyerat 
Surms of money , for Rents, Fines and 
Profics. That in 31684. the faid 7homas 


died 


_ od... tio data 
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died Inteſtate, leaving no Wiſe or Child, 
bur leaving the Defendant Chriſtopher 
Lifter , John Wentworth, the Lady Kathe. 
rine, and the Plaintiff the Lady Elizabeth, 
his Brothers and Siſters, who being the 
next of Kin, in equal depree ( his Mother 
the ſaid Counteſs dying in his lifetime ) 
they by Virrue of the late At of Parliz 
ment, for ſelling Inteſtate Eſtates, became 
Intituled to the ſurplus of the ſaid 7he 
mas, his Perſonal Eſtate to be equally di 


tributed, and divided amongſt them, (viz.) 


toeach of them a fourth parr thereof; that 
before any Diſtribution made, the Lady 
Katherine died Inteſtate, and Adminilſtra- 
tion of her Eſtate was granted to the 
Plaintiff the Earl her Father, who by Vir 
rue thereof, and of the ſaid At of Parli 
ament, ought to havethe ſaid Lady #« 
therines fourth part of the ſaid Perſonal 
Eſtate of the ſaid 7homas Wentworth het 
Brother, and the Plaintiff the Lady El 
zabeth, ought to have another fourth part; 
bur the Defendants pretend that part of 
the ſaid 7homas his Perſonal Eſtare, was 
in his Life-time Inveſted in the purchaſe of 
Lands, which were Conveyed to him and 
his Heirs, and ought to Diſcend to the 
ſaid John Wentworth, as his Brother and 
Heir, and the ſaid money ought tobe ac 
counted as part of his Perſonal Eſtate, 8 
whereas if any ſuch Purchale were _ | 


Reports in Chancery. 


the ſame were without his Conſent, and dus - 

ring his Minority, when he had no power 
to direct the laying out thereof, and the 
Lands in Equity, ought to: be accounted 
part of his perſonal Eſtate, of which the 
Plaintiff ſeeks ro have their ſhares. 

The Defendants inſiſt, Thar the Defens 
dant Fob Wentwcrth only was of the 
whole Blood, the reſt being but of the 
half blood ro him only, and leaving the 
Defendant Dame Dorothy his Grandmo- 
ther, by the Mothers fide ( viz. ) :Mo- 
ther of the ſaid Counteſs, who conceives 
her ſelf to be Inticuled as Grandmother 
r2- © to an equal ſhare. with any of his Bro- 
the Þ thers and Siſters ; and inſiſts, Thar the 
iv | faid Lady Fatherine dying within leſs 
rl- U than a year afrer the Inteſtate 7homas 
Na i Wentworth, ſhe (was notby che ſaid Sta- 
nal F cute, Intituled ro any ſhare of the ſaid 
her  Perſbnal Eſtare, her ſuppoſed Right being 
2 | mecrly a thing in poilibility and Expe- 
at; } Qation, which vaniſhed by her death 
of F within the year: And the Defendants in- 
yas 
eof 
nd 
the 
nd 
ac 
te, 
de, 
the 


fiſt, That the Counteſs before her Marri- 
age with the Plainciff the Earl (wzz.) in 
1673. granted Lands to Truſtees for 21 
years, if ſhe ſolons lived in Truſt our 
of thoſe Lands, and other Lands late of 
vir John Wentworth, to pay her 200 /. per 
Aunim, till the faid 7hemas was 12 years 
of Ape, for. his cw and after till 
| b 21 
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21, ſo much as the ſaid Truſtces thought 
fit, and the Reſidue for the benefit of the 
ſaid 7Tbomas, his Heirs and Aſhgns : That 


the ſaid Defendants with the Counteſle 


Approbation out of the moneys arifing 
by che ſaid Truſt, made ſeveral Purchaſes 
in their own Names , and declared the 
Truſt thereof for the ſaid Thomas Went: 
worth and his Heirs; and the Defendant 


Dame Dorothy made other Purchaſes in her 


own' Name.. with the faid Thomas his mo 
mey, which ſhe received in Truſt for him, 
and inſiſts, that thoſe moneys fo inveſted 
in thoſe Purchaſes in the life-time of the 
{2id Thomas in Truſt, are not, nor at his 
death were any part of his Perſonal E 
ſtate, bur the Lands deſcend to rhe Defen- 
dant John Wentworth, as his Heir. 

Thar Sir Jobn Wentworth died in 1671. 


and left a great Perfonal Eſtate, which 


came to the Ear! and Counteſs on their 
Marriage, and that Sir John Wentworti 
diced Inteſtate within the Province of 7ort, 
the Defendant Fohn Wentworth being his 
younger Son unpreferred, became Initu- 
led tro a third part of his Eſtate, equally 
wich his Widow, by the Cuſtom of that 
Province, and by force of the faid AQ, 
for - ſcrling Inteſtate Eſtates, Thomas and 
Jobn. became Intituled with her to the 
other third part. + - | 
The Detendants farther inſ:ft, _ - 
ai 
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| Rid Farl is not, hot can be Intituled to 


any ſhare. of the ſaid 7homas Wenrworths 
Perſonal Eſtate ; for that the AhFt of Par: 
lament is only Authoritative and dire- 
ive to the Ordinary and Adminiſtra- 
ror , and there ate no veſting words there- 
in, whereby to Intitle the Lady Xatherine 
toa ſhare of theEſtate, and that ſhe dy- 
ing before any diſtribution, and within 
the 12 Months, allowed to that purpoſe, 
her ſhare fell among her Surviving Brothers 
and Siſters, and however, if ſhe was Inti- 
ruled to any part, it could only beto a 
ſhare, ſhe being bur of the half-blood 
to)the deceaſed, and that ſo in the Courſe 
dt the Civil Law. 


fuch Authority and direCtion in an Ad of 
Parliament, doth by Judgment and Impli- 
cation of Law, veit an Intereſt in the 
Wife, Children and Kindred, for whoſe 
benefit the At was made, as much as if 
it had beena bequeſt of rejiduum bonorum, 
for thar the Act appoints all Ordinaries 
whatſoever, on granting any Adminiſtra- 
tion to take the Bond preſcribed thereby , 
dne Clauſe of the Condition - whereof 1s, 
to pay the ſurplus that ſhall be found due 
on ſuch Adminiſtration, account to fiich 
Perſon or Perſons, as the Judge by his Des 
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the A@ of Parliament be only Authorita: Actexplain- 
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Reports in Chancery. 


cree or Sentence to that Act ſhall limit and 
appoint, and then appoints the Ordinaries 
and Judpes repeQtively , ro order and 
make juſt and equal diſtribution of ſuch 
ſurplus amongſt the Wife, Children 
next of Kin, according to the Rules and 
Limitations therein, and the ſame to 
Decree and ſettle, (which is the very 
Title of that AQ) and that tho' there 
be Twelve-months time given for diſtribu. 
tion, yet that is only with reſpect ro Cre 
ditors, and no way hinders the veſting the 
ſurplus in ſuch perſons, as are appointed 
ro have it immediately upon the Truſtees 
death , any more then a Legacy to be 
paid i» faturo, and that it is generally a 
much longer time . betore an Inteſtates E 
ſtare can be got in, and the ſurplus known, 
and if the Executors or Adminiſtrators of 
perſons dying, in the mean time ſhall ck 
their ſhares, it will elude the intent of the 
Ad of Parliament, which was made for 
the benefit of the Wife - and Children, 
and Kindred generally : And it will Iye 
much in the power of an Adminiſtrator, 
by retarding his Account, to preyent ano- 
ther of his ſhare; nay it. will be miſche- 
vous to the Adminiſtrator, and thoſe who 
ſhall claim diſtribution , for that if no 
Intereſt be veſted in any before an acu- 
al Giſtribution , by Decree or Sentence, 


then no diſtribution can be by Agreement 
| CT 
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or Conſent of rhe Parties; nor let the oc- 

caſions or neceſſities of any claiming di- 

ſtriburion be never ſo grear, can any Ad- 
miniſtrator ſatisfie rhe payment 'of any 

part of the Eſtate, rill ſuch Sentence or 

Decree made, which the Law makes could 

never intend ? and if no Intereſt be veſted 

by that AR, then hath this Court no Ju- » 
ridiction to intermedle therewith ; for 

that the A only direts the Ecclefiaſti- Difribui- 
cal Judge, ro make a Decree or Sentence ons accor- 
for diſtribution , but the ſame veſting an ding to the 
Intereſt, and there being no Negative = for 1ct- 
Words, that a diſtribution ſhall be ſued an Fran 
for there and clſewhere, ſeveral diſtribu-,_. Ke dl 
tions have been made in this Court, as Chancery, 
well in the Lord Chancellor 'Fznch his as well as in 
time, and the Lord Keeper North's time as the Eccleſia- 
fince, and that the ſame is looked upon {tical Courts. 
2S a Point ſerled, and thar it is the con: 

ſtant courſe of the Ecclcſiaſtical Courts, 

to Decree the ſhares of - any perſons dy- 

ing, before diſtribution” ro the Executors 

or Adminiſtrators of fuch perſons fo dy- 

ing, and nor tothe Surviving perſon claim: 

ing diſtribution ; and this AR was intend- 

ed as the Will of every Inteſtate, andthe 

Wife, Children and Kindred reſpectively, 

to be as well intituled, as if the Inreſtate 

had made a Will, and ſo Bequeathed the 

lame amongſt then), and for the halt Blood 


and whole Blood, the tame hath made no 
Bb 3 . diftribu- 
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Reports in Chancery. 


diſtribution between them, but appointed 
the diſtriþution to be equal, and thart for 
the Monies alleadged ro be inveſted in 
Lands, ſuch Purchaſes do not alter the 
narure of the Caſe, for that 7 homas being 
a Minor , could not pive Authority or 
Conſent for it ; and he might have dif. 
cended to it when at Ape, and dying in 
Minority the ſame {t'1] remains , parrt of 
his perſonal Eſtate , and the Land is but 
in the nature of a Mortgage , or additi- 
onal Security for it. 

This Court declared, they ſaw no cauſe 
or colour to Decree any ſhare for the De- 
tendant Dame Dorothy , and conceives her 
no way intituled to any, bur as to the 
Plaintiff the Lord Winchel/ey. This Coun 
ceclared rhey were fully ſatisfied, that the 

it any of. ſaid Act ct Parliament doth immcdiately 
tze next upon the death of an Inteſtate, and be- 
= q at fore any actual diſtribution made ; veſt an 
98 ay 9. Intereſt in the reſpective perſons appointed 
@:-- 11 T0 have diſtribution of the ſurplus of his 
ro to her, Eltate, as much as if it had been Be 
©: his Exe- queathed by Will, and that if any one of 
cutors or them dye before diſtribution, tho' within 
Aiminiſtra- rhe year, yet the part or ſhare 'of ſuch 
tors, and not '7 | 
34 + nan perſon ſo dying, ought to go over to the 
2 34 dt Executors or Adminiſtrators of ſuch part 
vor, next of part} 
:z:-4:6d ro 10 dying, and not ro the Survivor , or 
the Gr 1n- next of Kindred to the firſt Inteſtate, and 
::faro, © Thatthe Lady HKatherine was at her _ 
| ve 
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well intituled ,' to a ſhare of her Brother 
Thomas Wentworths Eſtate, as an Intereſt 
thereby veſted in her , notwithſtanding' 
ſhe died within a year after the Inteſtate, 
and before any diſtribution made, and 
that the Lord Wincbelſey as her Admini- 
ſtrator is now well intituled therto, and 
decreed a diſtribution , and the Plaintiff 
the Lord Winchelſey ſhall have the Lady 
Katherines ſhare, and proportion of the 
faid Thomas Wentworths Eſtate accor?: 
dingly , and-the Plaintiff the Lady Elz- 
zabeth , ſhall have a like ſhare thereof 
with the Defendant Liter, and John Weut- 
porth. | . 

2 Fac. 2. ſo. 315. The queſtion being, 
Whether the reſpeCtive ſhares of the Plain- 
tiff and Defendant Lifter, (the ſaid Lady 
Katherine and Elizabeth, and the Defen- 


. dant Lifter being only of the half Blood 


to the Inteſtate;) and whether the Mony 
be veſted in Lands, or the Lands them- 
ſelves ſhould. be accounted part of the 
perſonal Eſtate of the ſaid 7homas Went- 
worth or not? His Lordſhip ordered a Caſe 
to be made as ro thoſe two points. 

The Caſe being, (viz) Thar rhe ſaid 
Thomas Weutworth died an Infant and 
unmarried, leaving fuch Brother of the 
whole Blood, and (ſuch Brother -and Siſters 
of the half Blood as aforeſaid, who were 
his next of Kindred in equal degree, and 
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that upon his death a real Eſtate of near 
250001. per Annum, diſcended to the De- 
fendant John Wentworth, his Brother and 
Heir, and that above 3000/7. of the pro- 
firs of that Eſtate, received in the: Inte 
ſtates life rime by Dame Dorothy Norcliff, 
and the ſaid Truſtees which belonged to 
him and his proper Monies, were by them 
during his Non age, and without any di- 
re&ion or power in their Truſt, but of 
their own Heads laid our in Purchaſes in 
Fee, and Conveyances in their Names, 
bur in Truſt for the ſaid Inteſtates and 
his Heirs, with this expreſs Clauſe in the 
ſaid Conveyances, (viz.) in caſc-he at his 
full Age would accept the fame at the 
Rate purchaſed, the purchaſe being 
made with his Mony, and for his advan: 
tage. | 
This Courr as to the faid two Points, 
being aſſiſted with Judges, declarcd, That 
the Plaintiff and the Defendant Lyfter, 
ought each of them, ro have an equal 
Fobu Went- 
worth,. of the ſurplus of the perſonal E- 
ſlate of the ſaid Inteſtate, and the diſtri 
bution thereof ought ro be made among 
them ſhare -and ſhare alike, and decreed 
accordingly. | - 


And 


Reports in Chancery. 377 
And as to the other Point declared, Truſtees 


That the Monies laid out in the faid Pur: 12y out the 


chaſes ought to 'be raken and accounted m——_ of 
for as part of. the ſaid perſonal Eſtate, and ; 1 ay 

diſtribured with the reſt , and decreed a ;, pee. This 
Sale of the faid purchaſed premiſſes, and ſhall be ac- 
diſtribution thereof to be made as afore- counted part 


ſaid. of his perſo- 
nal Eſtate,he ' 
Dow' Middleton contra Middleton, 1 Fac.2. ” "g a Mi. 


fo. 793: 


Hat Sir 7homas Middleton upon his Deviſc. 
Marriage with the Plaintiff Dame 
Charlotta Middleton, ferled a great part of 
his Eſtate in Com” Flt, and other Coun: 
tries for her Joynture , being ſeiſed in 
Fee of Lands in ſeveral Counties (viz.) 
Flint, Denbigh, and Merioneth, and ſerled 


| all his Eſtate on his firſt and other Sons 


on her Body in Tail Male, and charged 
the ſame with ſeveral Lerms of years, | 
for raiſing Portions for Daughters ( v:z.) 
If one Daughter and no Iſſue male,8090 /. 
and out of his perſonal Eſtate, intending 
to make an addition to the Portion of the 
Plaintiff Charlorta his only Child, and ro 
increaſe the Plaintiff Dame Charlotta's 
Fortune and Joynture, made his Will in 
1678. and thereby reciting that whereas 
upon his Marriage-Sertlement it was pro- 
vided, That if he ſhould have a —_ 
O e 
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Reports in Chancery. 
the. was.to have 6000 /. Portion, as his 
Will was,and he gave to his only Daughter 
Charlotta, in caſe ſhe ſhould have no Son 
living at his death , xoooc /. more as an 
addition to her Portion , to make her up 
the ſame 160007. and for railing of the 
{aid portions, and payment of his debts 
and Legacies, he deviſed all his ſaid Lands 
\ (except his Lands limited for his Wives 
Joyncure for her life ) unto Truſtees and 
their Heirs in Truſt-, ro raiſe out of the 
Rents and profits of the ſaid premilſkes, 
the ſeveral Sums mentioned for his Duph- 
rers portion , and the ſums of Mony 
thereaifter mentianed , and Willed , Tha 
rill one half of the faid Daughters por 
tion ſhould be raiſed, his Daughter Cher 
/ott2 to have 1004. per Annum for the firſt 
four years, and afterwards 200 /. per 4+ 
2 till her moiety of her portion ſhouli | 
be raiſed ; and after paymeat of the faid 
portions, maintenance, debts and legaaes. 
he deviſed the faid Truitees to ſtand ſeiled 
of all the [aid premiſles ( except betor: 
excepted} to the uſe of the Heirs mals 
of his Body , with a Remainder. ro the 
Defendant Sir Richard Middleton his Bro: 
rher for life, without impeachment 0 
Waſte, Remainder to his firſt Son and 
Heirs males of his Body , with other Re 
mainder to the Defendants 7homas, Richard 
and Charles Middleton, Remainder to ti 


rionthÞl 


2 4 0044 C28 arte I GH 
/ 


: ApS YE be: F 4 
: R = O £ þ 6 a. 
yer tres > ras or ro mr 46+ 407 IE aca feng wa : 
jig ” 


A & + 16 35 Ta op td aa 


an. 


lo tn 4446 HAN HA tl 4 > eh ER. ere CR _— OO beau of 
Pa , £ 
_—_— Mc a6 wh Bs 5 OP S664, + ; 


Reports in Chancery. 


right Heirs of the ſaid 7homas, and he 
bequeathed ro his ſaid Daughter Charlotta 
che Plaintiff his Diamond-pendants, which 
his Wife wore, and bequeathed to his 
Wife Dame Charlotza, after his death, one 
Annuity of 200 /. per Annum for her life, 
to be raiſed opt of the profits of the ſaid 
premiſſes, and bequeathed the great Silver 
Candleſticks to go according to his Grand- 
mothers Will, to the Heirs of his Family, 
with his Eſtate as an Heir Loom, and be- . 
queathed the uſe of all his Goods, Stock 
and Houſholdſtuff to his Wife the Plaintiff 
Dame Charlgtta, for ſo long as ſhe ſhould 
live at Chirke Caſtle , and from thence he 
left the ſame to his eldeſt Son and Heirs, 
or fuch as ſhould be Heir male: of his 
Family, according to the limitations afore- 
ſaid ; and his further Will was , that his - 
ſaid Wife ſhou!d -have ſuch proportion of 
the Goods, Houſholdſtuff and Stock, for 
the ſtocking and furniſhing of Cardigas- 
Houſe and Demean , being .part of her 
Joynture, as ſhould be judged fit by her 
Truſtees, that fhe might be ſupplied with 
Goods and Stack requiſite for her Houſe g 
and left ro whomſoever ſhould be bis Heir 
all his Stable of Horſes, and made the 
Plaintiff Dame Charlozra Executrix , and 
dicd in 1683. leaving the Plaintiff Char: 
lotta his Daughter and Heir. 2 

.' ; 7E 
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The Defendant Sir Richard Middleton 
inſiſted, That Sir Thomas Middleton his 
Brother had , in Conſideration of 184 /. 
to him paid in 1680. conveyed to the 
ſaid Defendant and his Heirs rwo Meſſu- 
ages, being 117. ro s. per Annum in Com 
Denbigh, and taking notice that the ſame 
was comprized in his Wives Joynture, 
declared he would leave or give his Wife 
by Will, or otherwiſe, a ſufficient com: 
penſation for the ſame, ſo that he ſhould 
not be Troubled. And the Defendant 
inſiſts, That the 2007. per Annum piven 
her by the Will, was intended to be as a 
Compenſation ; and inſiſts, Thar Sir 7b» 
15 intended his Daughter more than 
16800 /. and that ſuch part of the per- | 
ſonal Eſtate as was not ſpecifically devi- | 
| ſed to his Executrix, which was all he 
intended her, ought to be applicd towards 
fatisfation of the Teſtarors debts and 
legacies, and the Plaintiffs Portion , and 
the rather, for that by the true Conftru- 
Qtion of the Will the real Eſtate is fub- 
Real Fftate JeRed only ſupplementarily, and thar part 
fubj-&ed to of the perſonal Eftare intended to the 
pay Debts Executrix is ſpecifically deviſed to her , 
only ſuppic- rhe Devile of the Goods and Srock were 
mentarity-* only intended, in caſe the Plaintiff Dame 
Charlotta ſhould live on her Joynture; 
bur ſhe not refiding,on her Joynture , he 
inſiſts}, ſhe is not Intituled ro the m 
| SrOc 
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Stock and Goods, and as to all other the 
Goods and Stock, and Furniture, the De- 
fendant was well Intituled by the Will, as 
Heir male of the Family, according to the 
limitation of the Will. 

The Plaintiff inſiſts, That the perſonal 
Eſtare not being deviſed for payment of 
of debrs., and proviſion being made for 
payment thereof out of the real Eſtate, 
doth ſubmit to the Court, Whether the 
perſonal Eſtate ought ro be applied for 
debts and legacies real Eſtate being 
ſufficient to do the lame ; and whether, if 
ſhe be compelled to pay the debrs and 
legacies therewith , ſhe ſhall not be re 
imburſed our of the real Eſtate. 

The Queſtions ariſing upon the ſaid 
Will, and now debated, are (vz. 

Firſt, Whether the perſonal Eſtate, nor 
ſpecifically deviſed, ought to come in Aid 
of the. real Eſtate , and be ſubject rothe 
debrs and legacies chargeable thereon ? 

Secondly, Whether the Plaintiff Char- 
lotta ought ro have any greater Portion 
by the Sertlement and Will than 16000 /. 
and whether ſhe ought to haye the ſeveral 
yearly Maintenances given by the ſaid 


Deed and Will, and. to what time and 


times, and whether the Stable of Horſes - 
did not belong unto her, as being given 
to whomſoever ſhall be rhe Teſfaror's 


Heir, ſhe being the Teſtator's Heir ? 
7, hirdly, 
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Thirdly,Whether the Plaintiff, the Lady 
Charlotta Middleton ought not, beſides her 
Joynrure, ro have her Annuiry of 200 /. 
per Amum, and to have Furniture and 
Srock for her Joynture, Houſe and Lands, 
and to have the Jewels and Chamber-plate, 
and Furniture of her Chamber as her Para: 

phanalia. | 
This Court declared , it was intended 
the Daughter ſhould have only 16000 /. 
Portion, and that ſuch of the Goods and 
Stock , and Houſhold-ftuff ar Chirke 
Caſtle, which were deviſed to the Defen: 
2 dant, Sir Richard Middleton, did belong , 
Perſonal E- and ought to be enjoyed by the ſaid Sir 
ſtate not KAtichard, and that che perſonal Eſtare nor 
ſpecifically ſpecifically deviſed away, and which is 
4 0 by not to be ſer our to the Plaintiff, the Lady 
be appuc 3 Middletoa purſuant to the faid Will, ought 
Fe ang Co be applied, and paid towards paymen: 
Sl hind applied, and paid towards payment 
the Real E- Of the Debrs and Lepgacics, and the Por 
{tate nor tion of the Daughter ; and that the Plain 
fubjected riff the Lady Middleton ( beſides her Joyn 
thereto. Trure, Which ſhe ought ro enjoy free {rom 
Incumbrances ) ought to have and enjoy 
Y 11 the faid Annnity of 200 /. per 4nnum,and 
ey F; gh Arrears given and deviſed to her by the 
Tyne {aid Teſtator, and thar ſhe ought ro have 
2 & her Paraphanalia, and ' proportion of fhe 
Goods, Houſhold tuff and Stock, fot 
furniſhing and ſtocking her Joynturc-houſe, 
and Demcaſns to bs ſet out by the as 
. 1T0es 


Annuity in 


Reports in Chancery.- 


ſees, according to the Will; and the 
Daughter to have both the Maintenances 
by Will and Decd of Settlement, and the 
Stable of Horſes, and all rhings ſpecifical- 
ly deviſed to her by the Will, and decreed 
accordingly. 


Whitmore contra Weld, x Jac. 2. 
fo. 106. - 


Hat Wi:ilam Whitmore deceaſed in 
+ 1675. by his Will, deviſed to the 
Earl of Craven, for the ule of Wiltam Whit: 
more his Son, the Plaintiff Frances Whit- 
mores late Husband, all the furpluſage of 
his perſonal Eſtate, and made his Son 


| Wiliam Whitmore Executor, and the ſaid 
Earl of Cravex his Executor, during the 


Minority .of his faid Son, and the faid 
Wiliam the Father died, and left a perſo- 
nal Eſtate of 40000 /. that William the 
Son at his Fathers death, being bat of the 
Age of 13 years, the {aid Earl proved his 
Fathers Will, and poſſeſicd all the perſo- 


-nal Eſtate, and the ſaid W:4iam the Son, 


having attained the Age of 18 years, not 
having proved the ſaid Will, and being 
Intituled to the ſurplus of the ſaid perfjo- 
nal- Eſtate in 1684. made his Will, and 
thereby deviſed tro the Plaintiff Frances, 
all his perſonal Eſtate , and wharſoever 
ly in his power to give, and made _ 

is 
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*' during the Minority of my only Sou Will 


Reports in Chancery. 


his Executrix, and died in 1684. and the 
Plaintiff Frances being of the Ape of 18 
years, proved his Will, and is thereby 


Intiruled -to the perſonal Eſtate of Wiliam 


the Father. 

Bur the Defendants, one of them he. 
ing Siſter of 5//l;am the Father, andthe 
other the. Children and Grandchildren of 
the Siſters af the faid William Whitmore 
the Father, pretend the (urplus of the per- 
ſonal Eſtare of Will;:am the Father, be: 
longs to them. 


The faid W:lzam Whitmore the Fathers 
Will is in theſe words, ( viz. ) The Surplus 
of my Perſonal Eſtate, my Debts, Legacies 
and Funeral paid and ſatisfied, F, grue to 
the Right Honoxrable William Earl of 
Craven, for the uſe of my only Sen William 
Whitmore, aud his Heirs lawfally diſcens 
ded from his Body, and for the aſe of the 
Iſſue Male , and Iſſue Female, diſcended 


from the Bodies of my Siſters, Elizabeth | 


Weld deceaſed, Margaret Kemeſh, and 
Ann Robinſon , i# Caſe that my only Son 
William Whitmore ſbould deceaſe in his 
Minority, without having 1ſſue lawfully dij- 
cended from hisBody: I Nominate and ap- 
point my only Son William Whitmore, Ex» 
ecutor of my laſt Will and Teſtament. 1 
nominate and appoint the Earlof Crave 


am 


O45 ww *%, fra, oy faay frown, , 


Reports in Chancer 'y. 


am Whitmore , Executor of my laſt Will 
and. Teſtament. = | | 
The Defendant Dame Ann Robinſon in- 
* fiſts, the is-the Surviving Siſter of William 
Whitmore the elder, and fo is Intituled to 
the Adminiſtration of W://;am the Elder , 
unadminiſtred by William the younger, 
and the Defendant Sir John Robinſon, and 
others the younger Children of the ſaid 
Dame Ann Robinſon inſiſt; That they are 
inſtituted ( by W:1/zam the Fathers Will ) 
ro an equal ſhare of the ſurplus of the pers 
ſonal Eſtate of. Wi//:am the Elder, the ras 
ther, for that W://;am the Elder, made a 
Settlement of his Real Eftate on Truſtees, 
and thereby made a proviſion for the Main- 
renance of W:/iam the younger , _— 
his Minority, and therefore they oppoſe 
the Plaintiff Frances, getting Adminiſtra- 
tion of W:iZ;am the Elder. _ 
The ſaid Plaintiff Frances Whitmore in- 
ſiſted, That by the Will of Wiliam the 
Elder, there was no joynt deviſe made 
ro the ſaid V/i/zam the Son, and the .If 
ſue Male and Female of the Siſters of Wl: 
liam the Father ; but a ſeveral deviſe to 
WWVilliam the Son, with Remainder to the 
diſters Iſſue, and that the ſaid W:1/iam 
the Son having an Intereſt veſted in. him 
by the Will of his Father, and. being 18 
years Old when he died, and he, having 
then a power to have proved his Fathers 
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 Deviſee In- 


Reports in C hancery. 


Will, the Earls Executorſhip during his 
Minority being derermined, might have 
{pent or given away the faid Eſtate in his 
life-rime, he might ſurely give away the 
ſame by his Will, which It having done 
to the Plaintiff Frances, the is thereby 
well Intituled to the ſame, and that the 
remainder over to Iſſue Male and Female 
of the Siſters, the Eſtate being purely per- 
ſonal, is abſolutely void. 

This Court hearing ſeveral Preſidents 
fant lived ro quoted, declared, That by the Will of the 
IS years, Father, there was an Intereſt veſted in 
and makes TJ/;Z;am the Son, and the remainder over 
his Will and tg the Iſſue Male and Female of the Si- 


+ -—_"Y ſters of Wi1/iam the Elder, was void; and 
Fxecuror That 1171iam the Son living to 18 Fears, 
ſhall have and making his Wiil as aforeſaid, and 


the Legacy, the Plaintiff Frazces his Executrix, ſhe is 
for thar an thereby well intiruled to rhe ſurplus of 
Interelt was the ſaid perſonal Eſtate, and decreed the 
45 a inthe f4me accordingly, 


Hhitleck contra Marriot, 1 Fac. 2. 0.700. 


Defendant 
ordcercd to 


pay the 


Plaintiff I 00 


His Caſe being upon a Scandalous 
Anſwer, His Lordſhip declared the 

ſaid Anliver to be yery Scandalous and Im- 
cm pertinent, and that the expretſions raken 
*; #:” 20 ge by the Defengant to the Maſters Report, 
lousAnfiver, WEr2 not only more ſcandalous , bur allo 
Malicious ; and that it appearing that Ay- 

[4 


Reports 11 Chancery. 


ley the Defendants Solicitor, had pur Mr. 
Lyzn a Councellors Hand to the Excepti- 
ons, without his Knowledge. This Courr 
Ordered the ſaid Ry/ey to be taken into 
Cuſtody of the Meſſenger, and declared, 
the Anſwer and Exceptions were not perti- 
ent to the Cauſe, bur meerly to detame 
the Plaintiff, His Lordſhip Ordered che 
Defendant /arriot to pay to the Plaintiff 
100 /. for his Reparation and Coſts, for the 
abuſe and ſcandal aforefaid, and the ſaid 
 Ryley to pay 201. and toitand committed 
to the Priſon of the Flzet, till payment 
thereof be made. 


Aſh contra Rogle, and the Dean and Chap: 
ter of St. Pauls, 1 Fac. 2. fo. 154. 


His Caſe is upon a Demurrer, the Bill to ert- 
"laintiffs Bill is co inforce the De- Tod the 
- ordot a 
tendant the Lord of the Mannonr of, 
Barnes in Surrey, to receive the Plaintifls ,cce;ye a 
Petition or Bill, in the Nature of a Writ Pericion in 
of falſe Judgment to Reverſe aCommonRe- nature of a 
covery, ſuffered of ſome Copyhold Lands Writ ot4aile 
in the Mannour by S#fa: R:g/e Widow, Jo " 
which the Defendant Rrog'e holds under NO VEN 


; ; - commaon Res 
the ſaid Recovery, the Bill ſetring forth, covenys di 


that Katherine Ferrers by ths Will of her qurred to, - 


Husband , or by ſome other good Convey- and the de 

ance, was ſeized in Fee of Free and Co- murrer al- 

pyhold Lands in Barnes, formerly her faid lowed: | 
Ce3 Hus- 
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Husbands in Truſt, tro Convey 200 /. a 
year thereof upon Wilam Ferrers, her 
Eldeſt Son, and the ſaid Sxſax his then 
Wife , and Heirs Males of the Body of 
William , Remainder in Tail to Thomas 
Ferrers the Plaintifls Father, ſecond Son 
of Katherine, and the Heirs of his Body; 
Edward being obliged by Articles, upon 
Suſans Marriage with his Son W7/l:am, to 
{ertle Lands of thar value on S#ſar , for 
her Joynture: That Xatherine on that 
Truſt in 1642. ſurrendred the premiſſes 
to the valueof 100 /. per Anmnum, to the 
uſe of the ſaid William and Suſan, and the 
Heirs of their two Bodies begotten, remain- 
der to the Right Heirs of William, which 
was a Breach of the Truſt in Xatherine, 
in limiting an Eſtate Tail to Suſa», when 
it ſhould have been bur an Eſtare for lite : 
That V/7://;am died before the Admitrance, 
leaving Iſſue only his Son V://zam, and in 
1652. Suſan ſurrendred to one Mitchel! 
againſt whom the Common Recovery in 
queſtion was then obtained , wherein 
one Walter was Demandant , the faid 
Mitchell Tenant,and Su/an Vouchee,to the 
uſe of her ſelf, the ſaid Suſan for lite, the 
Remainder to William Ferrers, and the 
Heirs of his Body, the Remainder to the 
Right Heirs of the Survivor of them, the 
faid Suſan and 1171/;am her Son : That 
W:1l;am the Son died ſoon after, and rs 

| an 


Reports in Chancery, 


ſan died in 1684. and the Plaintiffs Fa- 


cher Thomas , being dead without Iſſue 
Male, in caſe the Common Recovery had 

not been ſuffered, the premiſſes would 

have come to the Plaintiff, being the youns 

geſt Daughter to her Father, as Couzen 

and Heir both of IWW:1/;am Ferrers the Fa- 

ther, and W://iam the Son, the premilſles 
being Burrough-Engliſh, and ſo che Plain- 
rift was well Intituled go proſecute the 
Lord of the Mannour in the Nature of 
a Writ of Falſe Judgment, to Reverſe 
the ſaid Recovery, wherein there are ma- 
nifeſt Errors and Defaults ; - bur the faid 
Lord refuſes to receive the ſaid Petition, 
and combine with the Defendant Rogle , 
who is Son and Heir of the ſaid Suſan, 
by a ſecond Husband, who pretends, thar 
his Mother Suſa ſurviving her Son Wail- 
liam Ferrers, the premiſles are diſcenged 
to him by virtue of the uit of the ſaid 
Recovery, limited to the Right Heirs ot 
the Survivor, of Suſan and her Son Wl: 
liam, ſo the Plaintifts Bill is ro examine 
the defects of the ſaid Recovery. 

The Defendants demur, for that the 
Reliet ſought by the Bill, is of a {ſtrange 
and unpreſidented Nature, being to avoid 
and reverſe a Common Recovery, .had in 
the ſaid Mannour 3o years ago, and that 
upon a bare Suggeſtion generally , thar 
the Recovery is crroncous, without ins 
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Reports in Chancery. 


ſtancing wherein , which may be ſaid in 
any caſ\c. 

The Maſter of the Ro/s declared, That 
as thar part of the Bill which ſeeks to 
impeach or reverle the ſaid Recovery for 
any errours or defeds therein , or compel 
the fail Lord to receive any Petition for 
reverial thereof, or any ways to impeach 
the ſame, his Honour declared, Thar this 
Court being the proper Court to ſupply 
the defeats in Common Aſſurances, and 
rather to lupport, than to aſliſt the avoid- 
ing or defeating of them, and rhere being 
no preſidents of {uca a Bill as this is, he 
thought not fir to admit of this, nor to 
introduce ſo dangerous a preſident, where- 
by a multitude of Settlements and Eſtates, 
depending on Common Recoveries, ſuffer 
ed in Copyhold Courts for valuable Con: 
ſiderations. would be avoided and defeated 
through the negligence or unskilfulneſs cf 
Clerks, and therefore conceived the ſaid 
Common Recovery ought not to be ſha: 
ken; yet nevertheleſs the Caſe being 
new and orcat , referred it to the Opin 
on and Determination of -the Lord Chan: 

ollor. 
_ His Lordſhip held the Demurrer good, 
3nd Order to ſtand. | 


Skiger 
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Skiner contra Ailly, 2 Fac. 2: 
$6 73 


He Bill is to have the benefit of a 
Bequeſt by the Will of Robert Kil- 
by. The Will being (viz. ) It my Son 
Richard Kilby ſhould behave himlelif to- 
wardly, and undertake the payment of 
my debts and Legacies , then he to have 


all my Lands in Tredington; it he behave T 


himſelf otherwiſe, or ro neglect to pay Deviſce of 
Lands upon 


good beha- 
viour, for 
: his miſ-be- 
Defendants Mother , and alſo Mother of þayiour de- 
the ſaid Richard Kilby, rhe Plaintiffs Fa: creedagainſt 


him. 


my debts and Legacies as aforeſaid, then 
he to have bur 5 5s. and leirt ic to the di- 
retion of his Exccutrix Fane Xilby, the 


ther. | 

That the ſaid Richard waving the ſaid 
Deviſe made to hims, and neglecting the 
payment of his {aid Fathers debts and Le- 
gacies,the faid Fare undertok and paid the 
ſame, being intituled hy the faid Will, and 
by her Will Bequearhed to the ſaid Defen- 
dant the premitles. | | 

This Court upon reading the ſaid Will of 
Robert Xilby the Teſtator,which being as is 
aforeſaid declared,that according to the ſaid 
Will, the faid Fae was well intituled to 
the premiſſes, and that the Defendanr 
ought to enjoy the ſame, and could not 
relieve the Plaintiff but diſmiſs the Bill. 
Cc4 
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Nayler contra Strode , 2 Fac. 2. 
fo. 473- | 


Surrender of *. He Surrender of a Copyhold Eſtate 


2 Copyhold by an Infant of 4 or 5 years of 
by an Intant Ape allowed of by this Court: Yer the 
2 j Ye? Lord of the Mannor inſiſted, he never 
5  heardof any admittance in that Mannor 

at ſuch an Age. 1 


| Cloberry contra Lymonds, 2 Fac. 2. 
fo. 1069. : 


' Ands extended in 1 Car. 1. and held 
\ in Extent, and a Bill exhibited to 
redeem , and being not redeemed , the 

Upon the Bill diſmiſt in 16 Car. 1. and afterwards 
buying we he who had the Extent -by virtue of 
RI 0: the ſaid diſmiſſion , ſold the faid pre- 
- "A miſſes to the Defendant : But the 
in Extent, Plaintifi having ſince bought the Equis 
Account de- ty of Redemption , ſeeks a Redemp- 
creed from tion. Tn, | 
the tive ct This Court notwithſtanding the diſ- 
the purchale. giffjon and zngrth of time, ordered an 
; '* © account from the time of the Purchaſe, bur 
no account from any time before, bur the 

profirs to go againſt the Intereſt ta that 

—_—_ . 7 _ 


Newts 
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Newte contra Foot , 
t0.695. 


2 *- % 


He Defendant inſiſts, That the De- Depoſitions 
poſitions in this Cauſe are irregu- ſuppreſſed, 
ſerly raken, and ought to be ſuppreſſed, b<cauſe the 
for that\Mr. Samuel Vnderwood, who was ER s 
Clerk to Mr. Edward Gibbon, Sollicitor for ,;. Canks 
the Plaintiff in this Cauſe, did write as 4jq write as 
Clerk in Execution of the ſaid Commit: a Clerk in 
fion under the ſaid Commiſſioners , and the Executi- 
the ſaid Z/nderwood confeſſed the ſame and 97 of the 
ſolicited the Matter; for which Reaſons the Commithon- 
Detendants Commiſſioners refuſed to joyn 
in the Execution of the ſaid Commillion, 
ic being of great miſchief, for Solicitors 
or their Clerks to be privy to the taking 
of Depoſitions,in ſuch Cauſes as they So- 
licite, 
This Court was well ſatisfied, that the 
ſaid Depoſitions were (for the Reaſons 
aforeſaid) irregularly taken, and doth or- 
der that the ſame be hereby ſuppreſſed, 
andthat the Six Clerks Certificate for the 
regular taking of the Depolitions be dit- 
charged. | 
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Reports in Chancery. 


Grifith & aÞ contra Jones Gal, 2 Fac... 
10.353. 


| Hat Peter Grifith being ſeiſed in 
| Fee of Lands, and poſleſt of a 
perſonal Eſtate of 20000 /. in 1681. by his 
Will, deviſed to his Brother the Plaintiff 
200 /. to the Plaintiff Shownet Price, and 
Dorothy Parry , the Daughters of his $ 
ſter Shonnet 15017. apeice, &c. and to the 
Sons and Daughters of his Brother and 
Siſters (not mentioned by name in his 
Will) z0000 {equally between them, which 
ſaid Legacy doth belong to the Plaintiffs 
Fohn Lloyd, and Alice Williams being the 
only Nephew and Neece not named in 
the Will, and the overplus of his Eſtate, 
he obliged the Executors ſhould pay and 
and diſtribure amongſt his Brothers and 
Siſters Children and Grandchildren, and 
the reſt of his poor Kindred according to 
his Executors diſcretions, and the Plaintiff 
claims the overplus of the ſaid Eſtate, as 
being all the Brothers and Siſters Children, 
and Grandchildren of the Teſtator, and 
poor Kindred that can take by the Will. 
The Defendants , the Executors inf! 
ſted, That they conceive the diſtributing 
and apportioning the ſaid ſurplus is {cit 
to them by the expreſs words of the Will, 
and that they ought to diſtinguiſh A 
Grand 
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ons, as the Exccurtors in their diſcretions {i ib 
ſhould think fir ; and whereas there are Af 
. debts owing to the Teſtators Eſtate, and ; 8b 
the debtors poor, but propoſe to pay as 47h 
far as they are able. 1 
This Court decreed , Thar the. Execu- Hal 
tors be at liberty to compound any debt Poor Debt wt 

; ; : ors to the bf 
owing to the faid Eſtate, if they ſhould T.g.... pt 
think fir. who 1g 7g 


Reports in Chancery. 


Grandchildren , of the Teſtators Brothers 
and Siſters, whoſe Fathers and Mothers 
were dead before the Teſtator , and had 
no particular Legacies by the Will, and 
conſider the Condirion and number of 
Children of the ſaid Kindred , and pive 
moſt to thoſe that moſt want,and conceived 
that ſuch of the Plaintiffs as have particu 
lar Legacies , ought to haye but a fmall 
one, if any parr of the ſurplus, and the 
Defendants crave the directions of this 
Court, how far the words (Poor Kindred) 
ſhall Extend , to what Degree of Relati- 
on 
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This Court decreed , That the ſurplus Legacies ts 

of the ſaid Eſtate , be diſtributed to and (Poor Kin. _ |} 
amongſt the Teſtators Brothers and Si: 9red) how * |! 
ſters Children, and Grandchildren, and as i** **, be 19 


to the reſt of the poor Kindred, according ——— 40 
to the Act of Parliament, for diſtributing 1s 
Inteſtates Eſtates, and no further, and to - Tha 
be diſtributed in ſuch ſhares and propoti- Tl! 


greatEſtateztheExecutorslefr at liberryro compound any debt. 5 
Creditors -- = | 
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Father allowing the Plaintiff bur a ſmall | | 
{ubſiſtance, and the Plaintiff borrowed || | 
| 


[33's Creditors on Creditors on Judgments and Bonds 
bo mo decreed, ro redeem Mortgages to- || 
pb Yrocd ro Wards fatisfation of their debrs , fo. || 
wee. redeem $3: I 
[ {BE Mortgages. \ 
(2 | Bermry contra Pitt , 2 Jac. 2. | 
| # fo. 373- 
"9% 
| 4: He Bill is, That the Plaintifis Father | 
+ being only Tenant for lite of a || | 
b& y; real Eſtate, which after his death would | - 
{+-B0 come to the. Plaintiff, and the Plaintiffs 

"E 


of the Defendant rooo /. in 1675, and 
entred into Judgment of 5000 /. Defe: 
zanced {or the payment of 2500 /. after 
the Plaintiffs Fathers death, which hapned 
in 1679. 

The Defendant infiſts, That he lent the 
Plaintiff 10007 for which the Plaintiff I 
gave Bond, and Warrant of Attorny to 
confeis Judgment ro the Defendant of 
50007. which was Defezanced , that 
in caſe the Plaintiff ſhould our-live his 
Father, and in one Month after his Fa- 
thers dcath pay the 'Detendant 2500. 
and it the Piaintiff ſhould Marry in his 
Fathers life time, then he ſhould from 
ſuch Marriage during his Fathers life pay 
the Defendant Intereſt for the 2500 /. 
And the Defendant infiſts, Thar if the {aid 

Plaintiff 
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; Reports in Chancery. 


Plaintiff dyed before his Father, the De- 
fendant had loſt all his Mony : This Cauſe 
being firſt heard by my Lord Finch, 9g Feb. 


33 Car. 2. who then upon reading the ſaid 


Defezance declared, That as this Cauſe 
was, he could not releive the Plaintiff o- 
therwiſe then againſt the penalty, and 
decreed the Plaintift to pay ro the De- 
fendant 2500 /. with Intereſt. 

This Cauſe was Re-heard by my Lord 
Chancellor Jefreys, the Plaintiff inſiſted, 
That he had by order of this Court 5300 /. 
upon the ſaid Judgment, and that the late 
Lord Chancellor and Lord Keeper , had 
frequently releived againſt ſuch fraudulenr 
and corrupt bargains, made by Heirs in 
their Fathers life time, and that there was 
not any real difference where the con- 
tract is for Mony , and where it is for 
Goods. 


This Court on reading the Defezance The Heir 1 
declared it fully appeared, That theſe Bar: relieved a- ; 
gains were corrupt and fraudulent, and gainſta con- 
rended to the deſtrution of Heirs,ſent hi- <2Ptingent 
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ther for Education, and to the utcer Ruin ©2203, 
made in his 


of Families, and as there were new Frauds þ.,,; ... i: 
and ſubtle contrivances for the carrying gjme b:cafe 
them on; ſo the relief of this Court ought to ic ſeemed un- 
be extended to meet with,and.correCt ſuch con:cion- 
corrupt Bargains, and unconſcionable pra: able. 
Qices, and decreed the former order ro 
be diſcharged , and the Plaintiff to - - 

ore 
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Reports in Chancery. 


ſtored to what he hath paid over , and 
beſides the Principal Mony and Intereſt. 


Durſton contra Sanudys, 2 Fac. 2, 
fo. 108. 
The Parſon Hat the Defendant being Patron of 
—_— the ReQory of Meſſenden in Com' 
= Keen Glouceſter, and the former Incumbent ha- 
for Relig- 
nation. 
ſaid Rectory worth about 100 /. per An- 
»am, and the Plaintiff coming ro the 
Defendant for the ſaid Preſentation , the 
Defendant drew a Bond of 3o0o /. penalty, 
with Condition, That the Plaintiff ſhould 
reſign the ſaid Reory at any time within 
ſix Months Notice , which the Plainciff 
ſealed, and thereupon the Plaintiff was 
Inſticured and Inducted, and was ever 
fince a conſtant Reſident on the place, an 
hath been ar charge of Repairs , and the 
Plaintiff demanded Tithes of the Defen: 
dant, who refuſes ro pay the ſame, bur 
gave the Plaintiff Notice to refign , who 
Reſigned the ſaid Rectory into the Hands 
of the Biſhop of Glouceſter ; but the Biz 
ſhop refuſed ro accept the ſaid Reſignation, 
and ordered the Plaintiff ro continue to 
ſerve the Cure, declaring, That he would 
. never countenance {ach Unjuſt practices 
of the Defendant, bur ordered his Regiſter 
; [9 


vingReſigned the ſame,the Defendant told 
the Plaintiff, he would preſent him to the. 
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Reports in Chancery, 


to enter it as an Aﬀ of Court: That the 
Plaintiff had tendred his Reſignation, and 
that the.ſaid Biſhop had rejeed it: Thar 
the Defendant Arreſted the Plaintiff on 
the ſaid Bond for not Reſigning ; ſo to be 
relieved againſt the faid Bond is the Plain- 
tiffs Suit. ; 

The Defendant inſiſted, Thar the Plain- 
tiff demanded more than his juſt due for 
Tithes, whereupon the Defendant refuſed 
payment , and that the Defendant reque- 


ſting the Plaintiff ro reſign according to 


the Condition of the ſaid Bond, the Des 
tendant Arreſted him, which he hopes is 
Juſt for him to do , and rhat this Court 
will not hinder the proſecution, and that 


| the Plaintiff hath no colour of Relief in 


this Court againſt the ſaid Bond ; and 
inſiſt, That the Reaſon of his Arreſting 
the Plaintiff on the ſaid Bond was his 
Non-reſidence and litigious Carriage to 
the Pariſhioners. | 

This Courr declared , That ſuch Bonds 
taken by Patrons from their Clerks , to 
Reſign at pleaſure may be good in Law, 
yer ought to beenjoyned and damned in 
Equity whenſoever they are uſed to any 
i!] purpoſes: And the Defendant making 
i!] uſe of the ſaid Bond, his Lordſhip de- 
creed, That a perpetual Injunftion be 
awarded againſt the Defendant , to ſtay 


| Proceeding at Law upon the ſaid Bond. 


Knight 
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1-740 Reports in Chancery. 
1-8 Fnight contra Atkyns, 2 Fac. 2. t 
i fo. 604. 
ve. Marriage Hat the Plaintiff is Brother and || « 
' Agreement Heir as well of John as Benjamin || | 
2 + 15 pag Knight , and alſo Exccutor of the faid  t 
BY. +: Tang Benjamin; and thi faid Fobn Knight being | a 
[8 for a Joyn- {ciled of a Plantation in Barhbadoes of || } 
þ 7 Þ ture to ſuch T1000 /. per Aunum , by his Will declared |} s 
i _ uſes,the Re- his debts to be paid, and pave ſeveral | c 
|S mainder to [epacies, and made his, Brother Benjamin || t 
wy. rheuſeof foe Executor, and gave him the reſidue || } 
[{& = x het] of all his real and perſonal Eſtate, and the | 
| q_ot the id Bexjamie roved the Will, and afcer- || j 
[1 Husband. _— aero athens 
'2 The Mony Watds a Treaty of Marriage was between || ji 
wa is not laid the ſaid Benjamin and Sir Fohnathan 4t- || v 
tt; out, the #yns, on behalt of Frances the Daughter || Z 
Husvand of Sir Jonathan, upon which Treaty it || $ 
— ogy was agreed, that Sir Fonathan ſhould give || t| 
Micky Ge- the ſaid Benjamin 15007. as a Portion || tl 
creed to the With the ſaid Frances, and for a Joynture, || f 
Plaintiff, in cafe Frarzces ſurvived; Benjamin was to || (| 
being right add 15007. and the ſaid Sums to be 1aid || x 
He ir. our in a purchaſe of Lands, to be ſerled Þ| ti 
upon Benjamin and Fr agf# for life , and || fi 
for a Joynture for Frances in lieu of het || # 
Dower, and after their deccaſe to the [ue || 7 
berween them, and for want of ſuch Itlue | x 
to the right Heirs of the faid- B-zjammn, | F 
and until ſuch purchaſe rhe ſaid reſpeCtive I ft 
Sums of 1500 /, to be paid into the BB 


hands 


Reports in Chancery. 


hands of the Feoffees, -and the increaſe 
thereof to the uſes aforeſaid ; bur in regard 
ſuch a purchaſe couid not be ſpeedily 
found our, Sir Fonathan and Benjamin be- 
> | came mutually bound to each other by 
in | Bonds of 3000 7. penalty, with Condi- 
id I tion reciting , That there being ſuddenly 
12 | a. Marriage to be had berween. the ſajd 
of | Benjamin and Frances , and for ſetling 
d | a future Maintenance upon Frances, in 
al I cafe ſhe ſurvived, and upon the Iſſue be- 
in || tween them, If therefore Sir Jonathan, his 
ue JF Heirs, Executors', &c. ſhould pay as a 
ne | Marriage portion with the ſaid Frances 
r- | into the hands of two Feoffees, to be 
n | joyntly appointed between them 1500 /. 
it- | which (with the like Sum to be paid by 
cr | Benjamin) was to be laid out upon good 
ic | Security, real or perſonal; and the increaſe 
ve || thereof for the uſes aforeſaid, and in caſe 
Mn || the whole was not provided within a 
6, | ſhort time, then ſo much as either party 
to | ſhould depoſit, and the Remainder with 
id F all convenient ſpeed, then the ſaid Bonds 
cd | to be yoid : That ſuch proviſion was ſufs 
3d | ficient, and in fall of any Dower, the ſaid 
& F| Frances might have to Benjamir's Eitate : 


ue} That no Feoftees being appointed , the . 


ue £ 15007. ſtill remains at Intereſt in Sir 
", | Jonathans hands: And the ſaid Benjamin 


ve © for payment as well of his own as his - 


| Brother Johns debrs and legacies, and to 
D d | oblige 
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Reports in Chancery. 


oblige his real and perſonal Eſtate for 
performance of the Marriage Agreement, 
did by Deed in 1681. conyey unto Tru- 
ſtees all his Plantations, Houſes,&c. upon 
Truſt to himſelf for life, and after his 
death to farisfic the ſaid Bond of 3090 /. 
for payment of x500/7. to Sir Jonathan, 
for the furure Maintenace of the faid 
Frances , according to the ſaid Marriage 
Agreement, and in full of Dower, and to 
do all things according as he by his laſt 
Will-ſhould dire&t: That the faid Benjs 
min by Will, xo Dec. 1681. therein reciting 
the Condition of the faid Bond , gave his 
Wife 1000 /. unpaid of Sir Joxathas 
Bond , and his Truſtees to pay 1500/. 
with 500 /. he had received. of Sir Jox« 
thax in part of his Wives portion , which 
Sums mads in all 30007. and was to be 
laid out in a purchaſe of Lands , to he 
ſerled to the uſes aforeſaid , and made 
Hulkot and Fowler Executors in Truſt, to 
manage for the Plaintiff, whom he made 


| his fole Executor , who afterwards took 


upon him the Execution of the faid Will 
and claims the {aid 30004. to be laid out 
in Lands, to be ferled according to the 


. faid Marriage Agreement , which was i 


caſe Beyjamis died withour Iſſue, the (aid 
Lands ſo to be ſetled were to come to 
Benjamins right Heirs, and the Plaintiff i 
Inſtirured as Heir and Executor of Bt 


jamin, Tix 
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Reports in Chancery. 
The Defendant Pierce confeſſes the 
Marriage Agreement and Bonds, as in the 
Bill, and thar the Marriage between the 
faid Henry and Frances took effe&t , and 
the ſaid Benjamin is ſince dead, and that 
fince his death the faid Defendant Pierce 
hath married the ſaid Frances , and is 
thereby intituled to the benefit of the 
Bond entred into by the ſaid Benjamiy to 
Sir Fonathan , and the Monies due there- 
on, and to the Third part of Benjamins 
Lands. RO - 
The Plaintifls infift, That the ſaid 


Frances dying without Iſſue, the Mony 
in Sir Fonathan Athyns his hands , ought 


now to be paid to the Plaintiff. 

- This Court (upon reading the faid Bond 
and Condition, and the Deed and Will of 
Benjamin ) declared, That by the Marriage 
Agreement and Condition of the Bond, 
it was very clear that the ſaid Frances 
having no Iſſue by the ſaid . Benjamin 
could only have an Eſtare for life, or the 
Imecreſt of the Mony for her Maintenance, 
and that the Plaintift is well intituled to 
have the ſaid 3000 paying the Defen- 
danrt Pierce Intereſt for the 15007. which 
the faid Bexjamin, the Plaintitis Teſtator, 
was bound to lay out, and decreed ac- 
cordingly. © 
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be laid out 
in Lands 
for a Joyn- 
ture by 
Marriage 
Articles. 


Reports in Chaneery. 


Kettleby contra Lamb 4 Jiu. $: 
fo. x064. 


| Hat on a Treaty of Marriage be- 
tween Richard Kettleby the Plain- 


tits younger Brother, and the Defendant 
Ann, now Wife of the Defendant A:wood, 
Articles were entred into and made be- 
tween 7homas Laud, Father of the Deſen- 
dant 4» of the firſt part, and the ſaid 
Richard Kettleby of the ſecond parr, and 
the Plaintiff and others Truſtees of the 
third part, whereby the ſaid Lamb Cove 
nanzed to pay 1500 /. to the ſaid Truſtees 
as a Marriage-portion with the Defendant 
An his Daughter , and the ſaid Richard 
Ketileby Covenanted to pay. 500 /. more, 
which being 2000 /. was agreed to be laid 
out in the purchaſe of Lands, to be ſerled 
upon the ſaid Richard for life , and after 
on the ſaid Truſtees and their Heirs du- 
ring the life of Richard , to preſerve the 
contingent Remainders , and after to the 
uſe of the ſaid 4»» his Wife during her 
life, for her Joynttire , and after to theit 
firſt, and fo rotheir ſeventh Son of their 
two Bodies and their Heirs ſucceſſively, 
and for want of ſuch Iſſue to the Daugh- 
ters, and for want of ſuch Iſſue to the 
right Heirs of the ſaid Richard Fettleby 


for ever ; and that by the ſaid Articles it 
was 


Reports in Chancery. 


was agreed , that before ſuch purchaſe 
could be made the ſaid Truſtees ſhould 
place out at Intereſt the ſaid 2000 7, and 
from time to time pay over the Intereſt ro 
ſuch perſon to whom the Lands are in- 
tended ro be purchaſed was limited , as 
the ſame had been purchaſed and ſerled 
accordingly , and there was a Proviſo in 
the Articles, Thar if the ſaid Richard died 
before a purchaſe ſhould be made, leaving 
no Iſſue of his Body on the Body of the 
faid- Arm his intended Wife , and 4n ſur- 
vived him, that in that caſe the. 2000 /. 
or ſo much thereof as was not laid out 
in Lands, ſhould either be laid out in the 
purchaſe fof Lands tro be ſerled upon the 
ſaid Ann for life, with Remainder to the 
right Heirs of Richard, or elſe Three parts 
thereof, the whole to be divided into Four 
parts of ſuch Moneys as ſhould be paid 
to the ſaid 4x her Executors, &c. at her 
EleQion, fo as ſhe made ſuch Elefion 


within fix Months after the ſaid Richards 


death, otherwiſe at the Eletion of Rz- 
chards right Heir : That afterwards the 
Marriage took effect, -and 15007. of the 
2000 /. placed with the ſaid Lamb by the 
Truſtees, who paid the Intereſt thereof 
to the ſaid Richard Kertleby during his 
life, and before the Mony was laid our in 
a purchaſe Richard died [nteſtere, leaving 
Iſſue one Daughter named 4, who like: 
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Reports in Chancery. 


wiſe died in a Month after the ſaid Richard, 
whereupon _ the Right of the 2000. or 
Lands to be aecketed therewith after the 


death of Axx the Wife accrued to the 


Plaintiff Edward Kettleby, as right Heir 
of the ſaid Richard Xettleby ; ſo to have 
the 2000 /. inveſted in Lands , and ferled 
accotding to the ſaid Articles , for the 
benefit of the Plaintiff, is the Plainriffs 
Suit. 

The Defendant 4rwood, who hath mar: 
ried the ſaid Anu», the Relic of the ſaid 
Richard Kettleby inſiſts, Thar the ſaid Aw 
his Wife is Adminiſtratrix to Richard her 
firſt Husband and the faid Awn her 
Daughter, and thereby well intituled to 
the perſonal Eftate, 'and thar according to 
the Proviſe in the ſaid Articles, the faid 
Ann had made her Eletion to have 


 x5001. of the 20007. to be at her own 


diſpoſing, and that ſhe was well intiruled 
to the other 5007. as Adminilſtratrix to 
Richard and Ann her ſaid Daughter, and 
chat che Marriage Articles being meerly 
for the benefit of the faid Defendant Aw 
Atwood and her Iſſue ; and the Plaintiff 
no way intituled under the Conſideration 


_ thereof, there was no ground in Equity 


to compel a performance, ſo as to give rhe 
Plaintiff the Defendants portion. 

' This Caſe being heard by the Lord 
Keeper North,he declared, Thar the 2000 / 
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did belong to the Adminiſtratrix of the 


ſaid Richard Xettleby, and ought not to 
be ſetled upon his Heir, and diſmiſſed the 
Plaintiffs Bill, which diſmiſſion being ſigns 
ed and inrolled, the Plaintiff broughr his 
Bill of Review againſt the ſaid Defendants, 
and for Error Aſſigned, that whereas ir 
was declared by the ſaid Lord North, that 
the 2009 7. did belong to the Adminiſtra- 
trix of Richard Xettleby, and not to be 
ſerled upon his Heir : That the ſame oughe 
to be Decreed to be laid out in Land, to 
be ſetled upon the ſaid 4» only for life, 
Remainder to the Plaintiff as Righr Heir of 


Richard, and his Right Heirs for ever, ac- 


cording to the uſes of the Articles. 
To which the Defendant pleaded and 
demurred, inſiſting, the ſame was obtain- 


ed on good Grounds and Reaſons , and 


farther inſiſted, thar ſince the ſaid Diſmiſs 


 fion, and before the Bill of Review, the 


ſaid Lamb had paid the ſaid 1500 /. with 
other money, unto the Defendant 47s 
wood, in Right of the ſaid An» his Wite, 
who was Adminiſtratrix to Richard Xet- 
tleby, and Amn the Daughter, and that in 
conſideration thereof , the ſaid Defendant 
Atwood had made a Settlement equivalent 
thereto , for a Joynture for his ſaid Wite, 
and the Iſſue Male of their two Bodies , 
with a proviſion for Daughters, and that 


they had a Son then living, and prayed 
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Reports in Chancery. 


the Judgment of this Court therein. 
Which Plea and Demurrer, was argued 
before the Lord Chancellor Feferies,which 
his Lordſhip over-ruled, and Ordered the 
Defendant to anſwer , and he would hear 
the Cauſe ab orizine, at which hearing ; 
the Defendant Atwood and his Wife infiſt- 
ed, That the Plaintifts demand being only 
a Remote Remaincer in Fee, as Right Heir 
of the Husband, was not ſo valuable in 
Intereſt, as for a Court of Equity to De- 
crec a purchaſe to be made tor the Sale 
'K thereof, and ro take the money from the 
| Wife and Adminiſtratrix, te make that 
purchaſe, when ſhe ought ro return the 
ſame as Afſets, or howſoever 1500 4. of 
the money was her own Portion, and 
belongs to her by her EleQion within 
ſix Months, and though agcording to the 
{ſtrict Letter 'of the Articles her Husband 
Richard XK ettleby, could nor be ſaid ro die , 
teavingno Iſſue, becauſe he had a Daugh- 
rer living at the time of his death, yer the 
Daughter dying within the fix —_—_— al- 
3 lotted' for the Wives EleCtion, in caſe he 
_ [__ had died leaving no Iſſue, there' was great 
| equity to extend the ConſtruQion of that 
Clauſe of the Articles, fo far as to give her 
back her own 1500 /. portiqn. ing. 
The Plaintift inſiſted:, That ſuch Re- 
mainders in Fee have been confidered by 
this Court, and purchaſes decreed ro be 
. made 
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made and limited ro ſuch Right Heirs,and 
that the 20co /. in this Caſe, cannot be 
Aſſets, and in like Caſes had been ſo ad- 
judged at Common Law; and in this Caſe 
the Articles have expreſly provided, that 
the money ſhould go as the Land ought 
to have gone, as if a purchaſe had been 
made therewith ; and as for the pretence 
of the ſaid Defendant Amnns eleting 1 500 | 
her power of eleQing did never ariſe, nor 
can her power be enlarged by rhis Courr , 
beyond the expreſs words of the Articles, 
nor is there reaſon for it in this caſe, in re- » 
gard the Articles provided, that ſhe ſhall 
have 8 Dower beſides, and the ſaid 4xu 
by virtue of her two Adminiſtrations, 
hath a great perſonal Eſtate beſides the 
2000 4, in queſtion. 
' This Courr declared, That the 2000 /. Money jo 
muſt go, as the Lands ought to have gone, ; laid "2g 
in caſe a purchaſe had been made, and FY kn 
: | . PF 
yet che Wite had no power to elect 1500 4. 1124 a 
part thereof, becauſe her Husband died ;c Land 
leaving Ifſue , and ſo her power of eleCtion ſhould have 
never aroſe, nor did any Circumſtances been, had it 
appear to his Lordſhip in this Cauſe, to in- been pur: | 
duce him to inlarge the Conſtruftion of chaſed. 
the Articles, touching ſuch power of elect- 
ing, beyond the expreſs words thereof , 
and decreed the ſaid diſmiſſion to be rever- 
ſed, and that the Defendant Atwood, and 
Ann his Wife, do lay out the —_— L. 
—_—_ | or 


499 
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for purchaſing Lands in poſſeſfion in Fee 
ſimple, to be ſerled according to the intent 
* of the Articles. 
And as for the Defendants the Truſtees, 
in regard they relyed upon the ſaid dif: 
miſlion, Signed and Inrolled for their in- 
R dempnity, in paying the ſaid 20007. to 
| the ſaid Atwood at his Wife, they are in- 
dempnified thereby. : 


Truſtees in- 


Jdempnified. 


Paggett o_ » 4 Jar. 3. 
| fo. 2. 


Blanks Glle4 Deed of Revocation, and a new 
up after the £ . Sertlement made by thar Deed tho 
Sealing and After the ſealing and execution-of the ſaid 
Execution of Deed Blanks were filled up in the ſaid 
a Deed, yet Deed, and the ſaid Deed not read again to 
good. the party, norreſealed and executed, yet 
| held a good Deed. | 


Smith contra Fiſber , 3 Jdc. 2 
| fo. 641. 
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"7 V PP LEY Hat Suſan Beale by her Will in wri 
"2 "ji AAU ring aſrer ſeveral Legacies thereby 
for life, with given, gave all the reſt*'and reſidue of het 
Limitations Eſtate , unbequeathed , which conſiſted 
ove good. moſtly in 'ready money, to be put forth 
ro Intereſt by her Execurors, and one hall 
of the Intereſt to be paid to the Plaintiff 
Anz Cole her Sſter, during her life,and _ 
other 
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other half of the Intereſt unto the Plaintiff 


Ann Smith, Daughter of the ſaid Ann Cole, 
and after her Markers deceaſe, to have all 
the Intereſt during her life, and if the ſaid 
Ann Smith died without Iſſue of her Body, 
then the principal of the Reſidue, ſhould 
be equally divided between the Defen- 
_ Mary Cleever, and Elizabeth Far- 


"Ihe Queſtion i is, whether the deviſe 
over to the Defendant Clever and Far- 
mer as aforeſaid , was a good deviſe. 

This Courr declared, that the ſaid Will 
was 2 good Will, as to the limitations 
over to the Defendant Clever and Farmer, 
and decreed the Executors £O Account acs 


cordingly. 


Cons Dorſett contra Powle, 3 Jac. 2. 
fo. 148. 599. 


*His Caſe is, where by the Deeds and Separate 
Agreement before Marriage , the Fam 
Counteſs of Dorſet had an abſolute power nance. 


to diſpoſe of all the Perſonal Eſtate ſhe 
had at the time of her Marriage with the 


Defendant, and the proceed thereof, and 


had by her Will and | odherwite well dil- 
poſed of, and appointed the ſame to the 
Phintiff. and this Conrt Ordered the De- 
fendanr to confirm the ſame; bur as to 
the Rents and Profits of. the Real Eſtate, 


_—_— 


Reports in Chancery. 


upon confideration of the ſeveral Clauſes 
of the Deed, relating to the ſaid Eſtate, 
and different penning of the ſame from 
the other Deeds, that concerned the afore- 
ſaid perſonal Eſtate, his Lordſhip declared, 
|: rhar the ſaid. Counteſs had no power to || 
W diſpoſe of the ſame. 
By Indenture Tripertite, Dated 28th of 
W | June, 31 Car. 2. made between the Deen: . 
1M dant Mr. Powle of the firit part, Sir 7ho- 
3 mas Littleton and Charles Brett Elquire of 
the ſecond part, and the Countels of Dor- 
ſett on the third part, reciting, That the 
{aid Counteſs was ſeized in Fee of ſeveral 
Manor Lands, Tenements and Heredita- 
ments in Erg/and,and reciting,there was a 
Marriage intended between Mr. Powle and 
- - the Countels, it was apreed, that if the 
Marriage took effect, the Counteſs ſhould 
during the Coverrture, receive and diſpoſe 
to her own uſe, and at her own Will and 
14. Pleaſure, of all the Right and Title ſhe 
114.88 had or claimed in the faid Manour Lands 
bs: 3 and Premiſles, or in any other Manours 
it or Lands of the Counteſs in England, and 
27 Þ of all the Rents and Profits thereof, ſo as 
'='Þ Mr. Pow!e his Executors, Adminiſtrators , 
* and Aſligns, were not to intermeddle nor 
have any Benefit or Advantage thereby in 
Law or Equity ; but ſhould joyn with 
the Counteſs from time to time, in the 
diſpoſing thereof, as ſhe ſhould __ 
an 
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and the Defendant Mr. Powle thereby 
Coyenanted , thatif the Marriage took 
efftet , Mr. - Powle his Execuecutors 
or Adminiſtritors, without the conſenc 
of the Counteſs in .writing, would not 
incumber the premiſes , or receive the 
Rents and Profits to their own uſe ; bur 
from time to time would upon requeſt , 
Authorize ſuch perſons after recciving the 
ſame for the Countels's ſeparate uſe, as 
ſhe ſhould think fir, ſo as he might have 
nothing to do therewith, either in . Law 
or Equity,and that upon requeſt, he would 
make reaſonable Leaſes of the premilſles 
for ſuch Conſiderations and Terms, and 
under fuch Coyenants, as the Counteſs 
ſhould think fit, and gave ſuch Acquir- 
tances for the Rents , as ſhould be requi- 
ſite and convenient, and at the Charges of 


the Counteſs, and her {4id Truſtees,ſhould 


Commence and Proſecute any Suit necef* 
fary for the Recovery of any part of her 
Eſtates, and in defence of her Right therc- 
to, and that the ſaid Counteſs might dil- 
pole of the premiſſes, and receive the pro- 
firs according to the true intent and mean» 
ing of the ſaid Indenture Tripartite, with: 
out the Interruption of Mr. Powle his Ex- 
ecutors , or 'any claiming under hini of 
them. 

And by another Indenture Tripartice , 


28 June 31 Car.z. between the __ 
of 
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Reports mm Chancery. 
of rhe firſt part, Sir Thomas Littleton and 
Mr. Brett of the ſecond part; and Mr. 
Powle of the third part,reciting,that wheres 
aSthere was a Marriage to be had between 
Mr. Powle and the Counteſs, and that by 
agreement, ſhe was to have and diſpoſe to 
her'own uſe, and at her pleaſure, all her 
Jewels , Plate, Goods and Charrels, both 
Real and Perſonal, and the benefit thereof, 
fo as Mr. Powle his Executors of Admini- 
ſtrators , were not to intermeddle there- 
with, the Counteſs by Mr. Powles conſent 
did make a Bargain and Sale to the ſaid 
Littleton andBrett,of all her Jewels,Plare, 
Houſhold-ſtufft, Money, Goods and Char- 
rels, Real and Perſonal upon Truſt, that 
they ſhould diſpoſe of the ſame, and the 
proceed thereof to ſuch perſons, and ſuch 
ulcs as the Counteſs by any writing, or 
by her Will {ſhotild appoint; ſo as Mr. 
Powle might not have any power or intc- 
reſt in Law or Equity, to Sell, Chatpe, 
or Diſpoſe of the faire ,. or any part | 
thereof, and for want of ſuch appointment 
upon Truſt, rodeliverthe fame, of ſuch 
part thereof as ſhould be undiſpoſed of by 
the ſaid Counteſs ro. her Executors of Ads 
miniſtrators, and Mr. Powle by the laſt 

Deed covenanted-not. hinder the ſame , 
and alſo that they ſhould. be free from all 
debts and ingagements of the faid Powle; 
Thar Mr. Powle and the Counteſs intet- 
marricd, | 
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Reports in Chancery. 
married, and afterwards the ſaid Counteſs 
according to the ſaid agreement,and power 
as long as ſhe lived diſpoſed of all the Rents, 
en | and profits of her real Eſtate, and with- 
y | out Powle's intermedling, That afrewards 
to | the faid Truſtees dying, Mr. Powle by 
er | Deed with the ſaid Counteſs, transferrd 
th | the ſaid Truſt to other Truſtees, and allo 
f, | covenanted not to intermeddle, but the 
i- | faid premiſles to be ſolely in the power of 
e- | the ſaid Covnteſs: And it was agreed, that 


C- 

nt | the receipts of the Counteſs ſhould be 
d | ſufficient for the premilles, or the preceed 
e, | thereof, notwithſtanding trhe Coverture : 
©- | That the Counteſs by her ſelf and the 
at | Truſtees received the rents and profits of 
e | the premiſles, and diſpoſed thereof with- 
hi | out Mr. Pow/e : Thar the faid Counteſs by 
x | Deed of appointment in 1682, and by Þil! 
r, | her Will in 2684, whereof ſh@made the 1-1 
. | Plaintiff the Earl of Dorſet her Son Exe- Wl 


, | cutor, to whom ſhe (afrer ſome Bequeſts w; 
t | and appointments to other perſons,) Be- | Me 

t | queathed and appointed all rhe reſt of | Xl 
1 | her perſonal Eſtate, and alſo gave to him ip 

7 | all ber Monies and Rents, and all Arrears | 


| of Rents in her Steward and Tenants 

tj Hands, to all which the Plaintiff the 

; | Earl ( the ſaid Counteſs being dead) is 

|} intituled. - 

: The Defendant Powle inſiſts, that as to 
the Rents and Profits of the Real Eſtate, 


he 
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Reports in Chancery. 


he claims the ſame,and that he was ſo fat 
ſrom not intermedling therewith, that he 
would not permit the Stewards to receive 
- the Rents without Warrant from himſelf, 
and that he paſſed all the Accaunts theres 
af, and refified them after the Countefs 

had ſigned them. , 
Feme Co- This Court declared, There was an 
verts diſpo- abſolute Power in the ſaid Counteſs of 
ſing of her qifpoſing all het perſonal Eſtate that 


418 


| - = ſhe was poſſeſt of at the time of her 
cordingro Marriage, and the proceed thereof , and 


. - Agreement that ſic had purſuant to ſuch Power well 


at Marriage, diſpoſed of the ſame, and decreed the 
decreed Defendant Powe/ to confirm the ſaid Will 
good : But and Appointment: Bur as touching the 
- 5 tou on ap rent and profits of the real Eſtate, upon 
Profics of Conſideration of ſeveral Clauſes of the 
her real _Deed relating to the ſaid Eſtate , and dit- 
Eftate. ferent Penning of the ſame from the other 
Deeds that concerned the perſonal Eſtate, 
This Court declared , the faid Counteſs 
had no power to diſpoſe of the ſame, and 
all the Arrears thereof to be accounted tor 
ro the ſaid Mr. Powle. 
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The Duke p* Albemarle : 


With he Arguments thereon. 


_—— 
nd 
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Com? Mountague & al” contra Com” Bath & 
al, 4 W. & M. fo.90. 


He Plaintif5, aſter a: Trial at ©"IP Revocute 
directed out of this Court, wherein Will. 
the Point in Iſſue was, Whether 
| a Settlement was well made and executed, 
and a Verdict for the Defendant , thar ir 
| was good and valid in Law ? They come 
into this Court to ſeek Relief upon the 
Equity reſerved. againſt the {aid voluntary 
Strlement, wherein was a power of Re- 
vocation by virtue of a Will afterwards 
made, the Queſtion beins , Whether in - 
Equity the ſaid Will was: a Revocation 


of the Deed, tho' nor ſtrictly purlucd? 
E « 
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Bill. 


4.15 Reports in Chancery. 


The Bill was : 

That Chriſtopher , late Duke of 4be: 
marle being ſeiſed of ſeveral Mannors, 
Lands and Tenements in ſeveral Counties 
having married the Duke of Newcaſ?le's 
Daughter, and being poſſeſt of a conſide: 
rable perſonal Eſtate, frequently declared, 
That he would make ample proviſion for 
the Dutcheſs (who then had but 2000 /. 
per Annum Annuity ſetled on her for a 
Joynture by George Duke of Albemarle, 
(upon her Marriage with Duke Chriſtopher) 
for the ſupport of her Dignity in. caſe 
ſhe ſurvived him, and that if he ſhould 
have no Iſſue Male, he would leave to her 
for her life at leaſt 8000/7. per Annum out 
of his rcal Eſtate, and in purſuance ot 
{uch his Reſolutions, and likewiſe for the 
ſcrling of the Remainder of his Lands 
upon his dying without Iſſue on Colonel 
Monk and others, made and publiſhed his 
laſt Will in writing, dated x Fuly x687. 
Whereby, 


He gives to his Wife Coaches, Jewels, | 


Plare,&c. and for advancing her living and 
ſupport, if he have no Iſſue Male, and in 
tull of her 2co0 /. per Annum Rent-charge 
and Dower, he gives her his Lancs in 
Eſſex, Stafford, Lancaſter, Tork, Lincoin, 
Surrey, Deven, Hertford, Middlicſex, Beri' 


and Southampton, for her life, and it fir 


accept the fame, rhar ſhe ſhall rclcaſe thi 


/ 
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Reports in Chancery. 


2000 l. per Anmum within Three ycags 
after his death, or elſe that Deviſe to be 
yoid. The Remainder of his Lands in 
Berks to Sir Walter Clergyes pur vie, and 
after in Tail Male, Remainder to his Couſin 
Henry Monk in Tail Male, Remainder to 
his own Right Heirs. 

To Bezvile Greenvile (Son to the Earl 
of Bath) his Freehold Lands in Surrey 
and Southampton for life, and then in Tail 
Male, Remainder to his Couſin 7ho. Monck 
par vie, and then in Tail Male, Remainder 
ro His Couſin Henry Monck in Tail Male, 
Remainder to his own right Heirs. 

His Lands in Devon to Colonel Thomas 
Monck. tor life, and then in Tail Male, 
Remainder-to his Couſin Henry Moncs in 


_ Tail Male, remainder to his own rightHeirs. 


All his Lands in Jre/and to his Couſin 
Henry Monck in Tail Male, with Remainder 
to his own right Heirs. 

Provided, That if he have any Iſſue, all 
deviſes of any Sums of Mony (except fot 
his Funeral, his Father's Monument, Almi- 
houſes and Legacies to his Executors) 
ſhall be void; and it he [ave any 11ſue, the 
premiſles deviſed ro Sir Walter Clergyes, 
Mr.Greenvile ;, Thomas and Henry Monch, 
and their I{ſue. ſhall go ro his Iſſue, (v:z.) 
to his Sons ſucceſſively in Tail Male , if 
Daughrers,in Tail with Remaind:rs to the 
laid perſons, as before ; 

Ee 3 P rovided, 
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Provided, If he leave Iſſue Male , he 
deviſeth to his Wife, as an Additional 
Joynture to her Rent-charge,, Lands in 
Devrn and Eſſex for her life, and makes 
the Dutcheſs during her life , and in caſe 
of her death, the Dutcheſs of Newcaſtle 
Guardians of his Children he ſhall have. 

And in caſe jt happen, that Colonel 
Thomas Monck, or any Heirs males of his 
Body ſhall live to come and be in poſllel: 
ſion of the premiſies deviſed to him , he 
deſires they will live at Potheridge , the 
Ancient Seat of the Family, and defies 
his Majſty ro grant them the Title of 
Baron Mock of Potheridge , that it may 


remain in the Family in Memory of his 


Father and himſelf , and his Service his 
Father had the Honour to do the Crown 
in the Reſtauration, and makes the Duke 
of Newcaſtle, Lord Cheney, Farvis Peir- 
pornt , Sir Walter Clergyes, Sir Thomas 
Stringer, Henry Pollexfen Elq; and others, 
Exccutors. 

That the Duke gave dire&ion to Henry 
Pol!exfen Eſq; to make this Will,and when 
drawn,was fully approved of by the Duke 
upon mature deliberation : Which Will 
being in Three parts he careſully lock d 
up, and after leaving Two parts of his 
Will ro two perſons and kept the Third, 
he went to Famica, 

That 
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That the Duke, when in Famaica, heard 
Colonel 7 homas Monck was. dead in Hol- 
land, ſent to the Earl of Bathe, Sir Tho. 


| Siringer and others, to ſend over for C/ri- 
pher Monck , the Colonels eldeſt Son, to 


Educate him ſo as to fit him to bear the 
Charatter of one to whom he intended 
the greateſt part of his Eſtate, if he died 
without Iſſue. 


In September 1688. the Duke ſickned in 


Jamaica, and there again publiſhed his ſaid 
Will, and declared thar if. he died, the Box 
and Will ſhould be delivered to the Dur: 
cheſs, and died in October following. 
Thar the Dutcheſs at her Return from 
Jamaica found, that the Earl of Bathe ſer 
up another Will; dated 3. Aug. 1675. 
whereby the Remainder of the greateſt 
part of the Eſtate was given to the Etrl 
of Bathe and his Heirs: and likewiſe a 
Settlement by way of Leaſe and Relea(s, 


in corroboration of that Will, by wiich- 


he ſeeks to avoid and fruſtrate the Will of 
1687, That the Duke {ent to the Earl'of 
Bathe for the Will of 1675. (it any ſuch) 


- to have ir delivered to him, that he might 
make another Will : That: the VW i of. 


1687. was Sealed at Sir Robert Claytons 
the ſame day after other Writings had 
been by him ſealed to the Lord Chan: 
cellor Feffreys of ſome Lands ſold to him; 
and that the Dutcheſs, nor any of her 
EE 1 ' Rela: 
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Relations ever knew or heard of the 
faid Deeds, till after the Dukes death, nor 
known to Sir 7 homas Stringer,who was the 
Dukes ſtanding Councel, and ' the Plain- 
tifts {farther inſiſt, if there were ſuch Deed, 
yet it ought not to avoid or impeach the 
ſaid lait Will, though the power of Revo: 
king the ſame, was not literally purſued, 
yet the ſame in Equity, ought to be ta- 
ken as a Reyocation, and the rather, for 
that art the making of the Will, the Duke 
remained owner of the Eſtate, and he 
lookt upon himſelf ſo to he, for that he 
had ſince the ſaid pretended Deeds, ſold 
{ome part of the Eſtate to Chancellor Fef- 


feries, without any Revocation, and the 


Earl of Bath paid no valuable Conſidera- 
tion, and that he ought to be protected in 
tiz enjoyment of the perſonal Eſtate,and 
the Specifick Legacies deviſed ro' her, in 
the Will of 1687. tho' the Will of 75. 
(if any ſuch be ) was intended by the 
Duke, principally ro hinder the diſcent tof 
his next Heir; and the Deeds ( if ſuch there 

=) were for the ſame purpote,and that tho 
the Deed recites to confirm the laſt Will 
of 75. yct docs in ſeveral places controu| 
ir, and alter ir, whereby and by the ex 
rraordinary ſtrange and unprecedented De- 
clarations, Provitoes and Covenants there 
in, the Plaintiff believes, -the Deeds weref 
never executed by the Nuke, or if om 
Fes whe: "= 
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he was ſurpriſed therein, and pray Relict 
in the premiſles. 

To this the Defendant makes Anſwer, 
and (ets forth the Will of 1675. whereby the 
greateſt part of the whole Eſtate was given 
co the Earl and his. Heirs,a-1 fers forth the 
Conſiderations of his ſo doing , as Anti- 
ent Kindred, and Eſteem between Duke 
George, and the Earl of Bath, and ſeveral 
Services and good Offices that he hatl done 
the Family, and likewiſe ſers forth , thar 
being well ſatisfied with ſuch his diſpoſiti- 
on of his Eſtate, and finding that he had 
been often importuned to alter the ſame, 
and fearing left the repeated Practiſes 
and Arts attempted againſt ſuch his Diſ- 
poſition , might ſome time or other. ſur- 
priſe him into a Compliance, Conſulted 
with Sir Wi//:am Fones and other his Couns 
ce], how to Obviate ſuch practiſes, and to 
ſettle his Eſtate in ſuch manner, as that it 
might not be avoided ,. although for his 
caſe, he ſhould at any time ſeem to yield 
to the Sollicitations of his near Relations , 
whereupon in 42:0 1681. the Duke makes 
a Sctt]ſement, whercin he begins : Thar for 
the aſſuring of the Honour, Manours, &c. 
upon a Perſon of Honour, &c. and for rhe 
Gorroborating andConfirming the {aid Will 
of 75. andto theend, that no pretended 
laſt Will ſhould be ſet up by any Perion 


whatſoever ; and for the Natural Aﬀection 


a Ec 4 that 
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Anſwer. 


| 
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that he bearech to the Earl of Bath, &c. 
grants by Leaſe and Releaſe, ſeveral Mans 
nors, Lands and Tenements, &c. ſome in 
Poſlefſion, and ſome in Remainder, upon 
the Earl of. Bath in Fee, and ſo to Walter 
Clergies, &c. 1n which Deed there was this 
Proviſo : That if the Duke ſhall at any 
time during his life, be minded to make 
void the ſaid Indenture, or any Eſtate 
therein contained, or to diſpoſe of the 
ſaid Honours, Manours and Lands in any 
other ſort, or to any other Perſon or Per: 
ſons, and his or their Heirs, or for any 0- 
ther purpoſes, and the ſame his Mind, In- 
tent and purpoſe, ſhould ſignifte and de- 
clare in Writing, under his Hand and Seal 
in the preſence of ſix Credible Witneſſes, 


( three whereof to be Peers of this Realm ) 


and ſhould pay to his Truſtees, or any of 
them, the Sum of Six pence, with intent 
or purpoſe to fruſtrate or make void the 
faid Indentures, That then and nor other- 
wiſe, and immediately afrer ſuch Signifi- 
cation, Declaration, and payment or ren- 
der of payment of 6 /. as aforeſaid, the 
{aid Uſe and Uſes, Eſtate and Eſtates , 

Truſts, Con fiden#e, Intents and Purpoſes, 
and all and fo much of the premiſles , 
whereof the Duke ſhould make ſuch Sig: 
nification or Determination, ſhould ceaſe 
Derermin , and be utterly void to all 
larents, Conſtruction — Purpoſes what- 
{oeyer, 


Reports in Chancery, 


ſoever, and that then, and from thence- 
forth, it ſhould and might be lawful for 
Duke by ſuch Writing, or any other Deed 
or Writing Subſcribed, Sealed and Teſti- 
fied as aforcſaid , to declare new or other 
Uſe or Uſes, Truſt or Truſts of all or fo 
much of the premiſies, whereof the Duke 
ſhould make any ſuch Signification or De- 
claration, or otherwiſe ro diſpoſe of the 

remiſſes, or any part thereof at his Free 
iy ill and Pleaſure, any thing in the Deed 
to the contrary notwithſtanding. 


And for the further prevention of the Covenant. 


miſchief and Inconveniences that mighr 
attend any future or fuddain Surreptitious 
Will, which Might ar any rime defear his 


| Recited Will ( which he declares to have 


made upon Mature Deliberation) Cove- 


'nants for himſelf, his Heirs, Executors and 


Adminiſtrators with the Duke of Ncw- 
caſtle, and ( his Truſtees ) thar he would 
not Revoke, Annul or Diſcharge the ſaid 
Will, or any the Legacics thereby devited, 
unleſs by ſome inſtrument Scaled and Exe: 
cuted in the preſence of many, and ſuch 
Wirneſles, as are in the ſaid Proviſo ſpeci- 
fied , declared and deſcribed for Credible 
Witneſles within the ſaid Provi/ſo, accor- 
ding to the Intention, Literal Senle, and 


true meaning of the Duke expreſſed in the 


O 


ſaid Provi/o. 
C He denies the faid Need was obtained 


by 
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by Surpriſe ; but that the Duke executed 
the ſamein the preſence of many Credi- 
ble Witneſſes, and that the Duke left the 
Deed and Will in his keeping. 

And as to ſo much of the Bill, as re- 
quires the Defendant to give an account 
of what part of the ſaid Dukes Perſonal 
Eſtate came to the Defendants Hands, he 
is Adviſed by the Rules of this Honou- 
rable Couzt, that he is not Compellable 
to Anſwer thereunto,for that ic appears by 
the Plaintiffs Bill', that at the time of the 
Exhibiting thereof, the Plaintiffs were not 
intituled to make ſuch demand,or to have 
ſuch account, it «thereby appearing of 
their own ſhewing, that they have not 
proved the ſaid Will of 87. but that the 
ſame was, and ſtill is under Controverſie 
undetermined in the Preregative Court , 
whereof, or as to that part of the Bill he 
demurs. 

As to the ObjeCtion, Thar it was a Con- 
ccaled Will and Deed, the Defendants in- 
ſiſt, that it was done filently, but the 
Duke would have it kept Secrer, that he 
might be free from Trouble and Impor: 
runity. 

And they inſiſt, That as to the laſt 
Will of 85. Thatthe Duke Adviſed with | 
Councel, ro know whether a Will made 
after the Settlement, would avoid or im: 
peach rhe Scttlement, was anſwered, thart it 
would 
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would not, and that Provi/o muſt be ſtrict- 
ly purſued, whereupon he was well ſatis- 


fied, and thar the ſaid Deed ought to be 
ſupported, and nor fer aſide in Equity , 


| being made upon ſuch MeWorious Conſi- 


deration of Blood, Merit, &c. 

The Plaintiffs infiſt, That the ſaid Deed 
( if any ſuch ) being a Voluntary Settle- 
ment only,that the Will of 87. is agood Res 
vocation thereof, in a Cour*of Equity. 
So that the great Queſtion was, it the ſaid 
Deed (ir being found to be valid ar a Trial 
at Law ) is Revoked by the ſaid laſt Will, 


according to Equitable Intention or Con- 


ſtruction. 

This Cauſe having been *Debared and 
Argued ſeveral times by Learned Councel, 
and aiterwards by three Judges, ( viz. ) 
my Lord Chief Juſtice F/o/t, the Lord 
Chict Juſtice 7reby, and Mr. Baron Powe/, 
it was agreed by them, that the Deed 
was a good Deed, well executed, and nor 
Revoked by the Will of 1687. | 


The Lord Chief Juſtice Treby's Argy- 
ment in ſhort was thus : | 

In 1675. the Duke made his Will, and 
declares in reſpe& that the Earl of Bathe 
was” his Kinſman, and had done many 
Kindneſſes ro' him and: his Family , the 
Earl ſhould have the greateſt part of his 
Eſtate, and gives ſcveral Legacies ro/ons 
Me aHNCK '; 


. 
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Monck; and then he makes a Deed of 
Settlement in 1681. tho' the Limirations 
by the one and the other differ; bur ir is 
not made to revoke, but to confirm the 
Will. Both tf Will of 1675. and Deed 
of 1681. do agree in giving the greateſt 
part of the Eſtate to rhe Earl of Bathe, 


' but the Proviſo in the Deed makes the 


diſpute ; and then there is a Will of 1487. 
wherein a” larger Eſtate - is given to the 
Dutcheſs and Colonel Monck, &c. and de- 
ſires the Honour of Potheridge may be 
cſtabliſhed on the Moncks, The Plaintiffs 
Bill is to eſtabliſh che Will of 1687. and 
{er aſide the Deed of 1681. and Will of 
1675. And'the Deed on the Hearing of 
rhe Cauſe was dirccd to be tried, and a 
Verdict for the Defendant, and the Plains 
tiff hath acquieſced under it, and ſo this 
Decd muſt be taken as a 000d Deed and 
Conveyance without any ſuſpicion , for 
the Right was tried, and the whole Con- 
rents tried, and if ir were good at Law, 
whether there be cauſe to ſet it aſide in 
Equity is the Queſtion ? 

He was of Opinion , That the Decd 
was a good Deed , and ought not to be 
impeached in this Courr. 

The Plaintifis Arguments againſt rhe 
Deed are : 

I. SUrPriZe. 


2. Concealment. 
3. The 


Py g— a—— wut 2 
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3. That the Will of 1687. is a Reyoca- 
tion in Equiry. 

4. That there is a Truſt: 

AS to the Surprize : He obſerved, they 
did not make uſe of the word Fraud in 
gaining the Deed, but that it was ſome- 
thing put upon the Duke for want of 
deliberation. He faid, he was not fati(: 
fied that there was any Surprize on the 
Duke, for he was not languiſhing at thac 
time under any Sickneſs, but ir-was done 
and exccuted in good Company and after 
dinner, with greatConſideration both before 
and at that time. They pretend a want of 
Circumſtances in the execution, whereas Sir. 


| William Jones was adviſed with before the 


Deed ſcaled, and preſent art the time of 
the ſealing : Several other Circumſtances 


| were inſiſted on by the Plaintifts, but none 


are {ufficient to ſet aſide the Deed. The 
Deed ofs 168 x. and the Will of 1675. are 
not inconſiſtent, tho' they differ in the 
limitation of the Eſtate :. But by both, the 
greateſt part of the Eſtate is given to the 
Earl of Bathe. Tho' they could not find 
Inſtructions for drawing the Deed , tho' 
the Deed was not found to be read , tho' 
no Counterpart was ſealed ; yer none of 
theſe by any of the Preſidents have either 
been ſingly or altogether allowed ,as Caules 
to ſer alidea Deed in Equity. He was of 
Opinion that the Deed doth confirm rhe 


Will 
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Will of 18575. in theſerling and aſſuring 
the Eſtate, part on the Dutcheſs and part 
on the Earl, and as to particular limita- 
tions the Duke might alter his Mind from 
the Will, and do it according to the 
Deed. 

The Third thing they infiſt on by way 
of Surprize is, That it was done contrary 
to the Dukes Intention : Whereas the Des 
fendants have proved, that it was actord- 
ing to his Intention, and the other ſide ſay 


. Nor, neither before nor after the making of 


the Decd : For that there were ſeveral 
Wills made by Duke George, and not a 
word of any Limitation of any Eſtate to 
rhe Earl of Bathe. Which is anfwered by 
the other ſide, That the Wills are in few 
words, and thereby all given to Duke 
Chriftopher, and not any proviſion made 
for any younger Son or Davghter ; nei- 
ther in theſe Wills,nor in the Will ef 1575. 
is there any thing given to the Father of 
this Monch. 

Another Objefion, That the Duke ne- 
ver intended any thing to Sir Walter Cler- 
gies, for that he was fallen into his diſplea- 
ture, and what is given is a remote Re- 
mainder; but there were Proofs of conti- 
nued Kindneſs to the Earl of Bathe. And 
the greateſt proof that there was no Sur- 
prize , was the preſence of Sir Wl/;am 
Fones at the exccution of the Dced , who 

Was 
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was of preat Abiliry and Integrity , ang 
would not be guilty of a ſurprizing , and 
he was ſatisfied that there was nothing 


.but fair dealing in the execution of the 


'Deed. - 


As to the Will of 1687. perhaps it 
might be intended, nor to pive this Eſtate 


to the Earl,and that there was great Advice - 


taken on that Will. 

But what was the meaning of the Duke 
in making the Will of 1687. if it muſt 
ſignifie nothing ? 


The trueſt Anſwer that hath been given | 


is, That he Adviſed whether a Will would 
revoke the Decd , and when he under- 
ſtood that it would not, but that he 
had pur all out of his power {except by 
a ſtrict Revocation, ) then he gratified 
che continued Importunities of his near 
Relations, and endeavours by that to ren- 
der himſelf ealy ; ſo he conceived the Deed 
well executed, and is purſuant to the V Vill 
of 1675. and cannot bz ſer afide on the 
point of Surprizc. | 

The next point inſiſted en is Conceal- 
ment, and they inſiſt on a Clauſe in the 
Earls Anſwer, where the Duke ſent for 
the Deed, in Order ro make a new Serrle- 
ment : The Will he might have Revoked 


without the Deed ; but as the Plain:iff 


ſaith, the not doing of it was a Conccal- 


ment, and the Argumentis good, if the 
fact 
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fat were true. But its not ſo, for it doth 
not appear, thar he ever intended to Re. 
yoke the Deed ; and both the Will of 75. 
and the Deed of 81. were delivered inta 

the Earls Hands, juſt before the Duke went” 
abroad,and the Concealment was not from 
the Duke, bur the Dutcheſs, and the Preſi- 
dents Cited of Clare contra Com* Bedford , 
and Raw contra Pot, come not up to this 
Caſe. 

The next point inſiſted on is Revocation, 
The Will of 1687. ( ſay the Plaintiffs ) is a 
Revocation in Equity, though there was 
not the Qualiry or Number of Witnelſlcs 
deſcribed and limited in the Proviſe. Irs 
no Revocation, ncither was it intended fo, 
the Duke wrote a Letter to the Earl, that 
he had done him no wrong , and he left 
the Keys with him, and imployed the 
Earl in felling the Cock pitt and Albemarle 
FTouſe,and the Duke continued in the ſame 
mind to Mock, and Sir Walter Clargies, 
and-there ſeemed no reaſon why he ſhould 
nor be of the ſame mind as to the Earl , 
and there was a preat Proviſion made for 
the Dutcheſs by the Will and Deed, bur 
not a word of Mr. Monck in cliher, but 
only in_this laſt Will. Where there are two 
voluntary Conveyances, he that hath the, 
Eſtare by Law, ſhall hojd ict. Where a 
Party. ſhall be relieved, where there is a 
defe&}, they ſhall be relicyed, where there 
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is a defect, they ſhall be relieved, where 
there is a deceiprt or falſity, and the Preſi- 
dents are, that they have been relieved in 


ſuch Caſes, where ir is to pay Debts, or 


ro provide for Children, ſeveral Preſidents 
have been Cited, as Price and Green, Fer- 
rers and Thannett, Webband Webb, temp. 
Eliz. Doftor Hamilton contra Maxwellin, 
1655. Bowman and Tates, Wallis and Coate 
contra Gryme, Thwaytes contra Deg, Aruns 
dell contra Phzllpott. 

As for the Truſt, nothing was ſaid by 
him of it, for it cannot be preſumed, thar 
there was any Reſulting Truſt, for that 
was to undoe what he had done before, 
The Defendants are in poſſeſſion by a Ver- 
dict upon the Deed, and there is no rea- 
ſon to diſturbe them. 

Lord Chief Juſtice Holt, This Caſe 
depends on a Will of 1675.and a Deed of 
168r. and a Will of 1687. and the que- 
ſtion is, whether the Will of 1687, dorK 
Revoke the Deed of 168r. ir being not 
purſuant to the power: He was of the ſame 
Opinion with Baron Powel,and Lord Chief 
Juſtice 7reby. The Deed is a good Deed, 
and foa!l the Evidences and Circumſtances 
relating to rhe Deed, ought to be taken 
to be true (v7z.) that Sir William Fones 
was adviſed with in rhe Draughr, and was 


| preſent as a Witneſs, and thar the Will of 
1687. isa good Will; but not to be re- 
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lieyved againſt the D:ed of 1681. which 
mult be raken to be a good Deed, and he 
reduced what he to ſay to four 
Heads. 

x. Of the Frame and Manner of the 
Decd. | | 
2. Whether on the Evidence, the Deed 
were unduly obtained. 

3- Of the Circumſtances and Conditi- 
ons of the Perſons. = 

4. Of the Perſon of the Duke himſelf, 
and the Circumſtances he was in, when he 
made his Will of 1687. for whether the 
Plaintiffs ſhall be relieved againſt the 
Deed, is the Queſtion. _ 

As to the firſt, Its ſaid the Will of 75, 
and the Deed, make but one Convey: 
ance, and that is fetcht from Law; for x 
Law, a Fine and Recovery and Deed to 
Lead the Ules, are but one Conveyance. 
So as to the firſt from the Contradictions 
and Miſrecitals in the Deed, which have 
been inſiſted on, there is no Cauſe to re- 
lieve againſt the Deed. 

. As to the ſecond, on«he matter of ob- 
taining the Deed, he ſaid, he could not 
find any undue obtaining of the Deed, but 
that Sir William Jones his Hand was in the 
Proviſo of the ſaid Deed, and that the 
Deed was not executed by a Surpriſe, for 
the Dukes Councel was preſent at the ex- 
ecution of the Deed, and here is no fraud 
c0 
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£6 ſet itafide. As to the Caſe of Winn 
and Bodvile, which has been Cited, there 
was a great fraud and practiſe; but there 
is no fraud or circumvention here, but the 
Deed is fairly obtained, and there is no- 
thing but a preſumptive Evidence againſt 
it, which ought not in Equity, to be an 
Evidence againſt the Deed, fo as there ap- 
pears no Evidence , that the Earl ſurpri- 
zed the Duke, or that the Duke was ſur- 
prized. —=* = 
As to. the third, point, rouching the 
Circumſtances and Conditions ofthe Per: 
ſons. The Earl was a near Relation, and 
had done many kindneſſes to the. Duke, 
and his Family , and was eſpecially in- 
truſted by him ; and though the other 
Perſons that claim by the Will of 1687. 
may beof Relation ro him, yer he that 
hath the beſt Title, hath the right. And 
ſo it is in the Caſe of Perſons, where 
both claim under two voluntary Con- 
Veyances. a ES 
| As to the fourth and laſt point, touch- 
ing the Circumſtances the Duke was in, 
when the Will was made, the Duke when 
he made the Will, was under a Reſtraint 
by the Deedof 168 r. for his power was 
executed, and the Duke had reſtrained 
himſelf. And the Court of Equiry hath 
no power to examine into the Reaſons and 
Conſiderations for _— ir, and thzre = 
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be Reaſons for a Wiſe Man to Reſtrain 
himſelf, for he may not know what ſur: 
prize may be put upon him ; and as there 
may be reaſon for it, ſo it ſhall be preſu- 
med there was good reaſon. Further , 
there is no Evidence of an Intention in the 
Duke to execute the power, for he had 
opportunity to have done it ; and becauſe 
a Man may one way diſpoſe of his Eſtate, 
that therefore he may do it any way, is 
ſtrange ; and if that may be done, it 
will overthrow all the Conveyances that 
are made. 

They on the other ſide pretend,the Duke 
had forgotten the Deed. It was-made but 
in 168x. and .well atteſted by Credible 
Witneſſes ; and if he had forgotten it, his 
Councel had an Abſtract of the Deed ; and 
becauſe a Man had forgot a Deed , that 
ought nor to be a cauſe in a Court of Equity 
to ſer that Deed afide, for Memory may 
fail, bur a Deed is Permanent,ſo there ought 
to beno relief againit the Earl, and rhoſe 
that claim by the Deed of 168 r. 

Lord Keeper: There be three Suits in this 
Courr, the Dutcheſs her firſt Eill is to {et 
aſide the Deed of 1681. And the ſecond Bill 
by the Moncks much to the ſame effect,and 


on the ſame Evidence. And the third Bill by 


the Earl, complaining of the Will of 1687, 
On the hearing of rhe Cauſes the 87h day of 


July 1691, bctore the then Lords Commil: 


; ſtoners, 


i. 
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theValidity- of the ſaid Deed of 168 1.there 
was a Verdict for the Deed, and this Ver- 
dict hath not been ſtirred, The Cauſe 
comes now to be heard on the Equity re? 


ſerved on the whole matter : I declare the 
Deed doth ſtand Unrevoked at Law, and 


the Defendant the Earl of Bathe is well 
intituled under that Deed, for here are no 
Creditors nor Purchaſers, or any Children 
to be provided for, and the benefit that 
comes to the Earl, is the Eſex and the 
Northern Eſtate. 

The Court did declare, that there is not 


any ſufficient matter in Equity appears to 


ſer aſide the Deed, therefore diſmiſt the- 


Bill of the Earl of Mountague, and Chri- 
ftopher Monk, fo far as they ſeek relief to 
ſer aſide the ſaid Deed of 168 x. and as to 
the other matters, Equity to be reſerved. 


fioners, and on a Trial directed, couching 
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Pon the Buying the Equity of Re- 
demption of Lands in Extent, Ac- j 
w count decreed from the time of the { 


purchaſe, P-392 | 
Bond to perform a Marriage Agreement I 
pleaded in bar of other Debts, 103 
Letters under ones Hand ſhall amount to a 
good Agreement within the Statute of 
Frauds and Perjuries, 286 
Mony Agreed upon Marriage to be laid out 
| #n Land, ſhall be applied as the Land 
| ſhould have been had it been purchaſed, i 
4O9 [ 
Annuity, not being demanded in 4 years 
time, conceived to be a Trult, 221 ! 
| The Defendaut ordered fo pay the Plaintiff j 
190 |. for putting in a Scandalays Anſwer , { 


336. 
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Relief denied \againſt a Bond entred | mto t0 


The Table. 


Bill to diſcover Aſſets, 

Lands decreed to be ſold to ſupply the Per- 
ſonal Eftate, 99 
Legatees to refund to make up Aſſets, 137 
Lands purchaſed inTruſt, decreed Aſſets to 
pay Judgments, I43 
No reſorting back to a defe@ in Articles,after 
a Conveyance thereupon executed, 107 
Croſs-Bills, for ſetting aſide or performing 
an Award, | 2.4 
A woluntary Award decreed to be perform- 


ed, 394 


Hil, to anſwer no more than what is ex- 

preſt ia the Acetiam Bile, 55,226 
Bankrupts as to Partners, « 
| Zoynt Debts, 227,228 

Separate Creditors, 

Relief againſt Over-reaching Bargains, and 
how, Ke 266,270 
The Bill not to be taken pra Confello' if 
the Defendant hath not appeared , but a| 
Sequeſtration ſhall iſſue out againſt him , 
284 


.” 


a Solicitor, to pay 1001. when a Verdi 
ſhould be recovered, 21 
Parſon relieved againſt a Bond given for 
Reſrznation, 398 


cl 


The Table. 
C 


Ertiorari allowed to remove proceedings 
1 &y Engliſh Bill in the Lord Mayoris 


Court into Chancery, I10 
Conveyance , with ' power of Revocation on z: 
payment of 12.9, at ſuch a place ; 12 d. | 
- was tendred at another place, with ex- '% 
preſs declaration to qrevoke the Deed, 1 
Y - 74 'Y 
Vide Revocation. f f 


. 


TW LE 8: 
Plaintiff two days before the Commiſſion for q 
Examination of Witneſſes was arreſted by ; 
the Defendant, and in Execution,ordered 


ex: to be diſcharged, and the Defendant to 
26 pay Coj: 5, and be at the charge of a New 

Commiſſts.? , | 22 
28] Covenant to purchaſe ſo much Lands per 

Annum value, 273 
ind} Voluntary Conveyance (tho a proviſion for 
70 younger Children ) not to prevent ſatiſ- 


"if fadion of ſubſequent Judgments, 1265 
fall Copybolder, not to be admitted by Letter of 
”, | Attorney, 6 


84 | Fines of Copyholders , whether certain or 


trol arbitrary, it having beentried at Law, a 
id . the Court would not reliev? the Plaintiff, # 
21 þ other than for the preſervation of Wit- { 
for Þ es, © : ; 
138 | Of renewing Copies upon reaſonable Fines, 

I35 
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- The Table. 


*/pon a Contraff for Copybold Eflate , and 
Purchaſe Mony paid, the Bargainor dies 

before Surrender, his Heir decreed to 

farrender, 218 
Sarreuder of Copyhold -Land by Infant of 
' 5 years Old, | 92 
. Coſts, from the time of their being Taxed, 
ſhall carry Intereſt, and ſhallCharge and 

be recovered out of the Aſſets, 247 
IWhere Coſts to be paid, or not, 172 
' Bill for iCreditors ' to take their proportio- 
nable ſhares ; but: their Debts having 
been paid to them, and Releaſes given, 


diſmiſt, 218 
D 

| "He Court of Chancery will nat try 

; | or aſcertain Damages recovered at 

Law, | 63 

Copies of Depoſttions, not to be recorded or 

' exemplified, ' 35 


Depoſitions ſuppreſſed, and why, 39 
Blanks Gd paſtes the loalog and _ 
' tionof a Deed, yet good, 410 
Diſtribution according to the Af, for the 
. better ſettlement of Tnteſtates Eſtates, 
3714372 
Such Diſtributions are made in Chancery, 
' as well as in the FEccleſiaſtical Courts, 


3734374375 
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A 1Q00l. to be raiſed amongſt 5 Children, 
one dies before Diftribution , the Survi- 
vors ſhall have the Share, and not the 
Dewjſee of him that is dead, 150 

Decree 21 Chancery as effeFual FO charge 

the perſon, as an Execution at Law, 193 


Executory Deviſes, vide Perpetuities. 
Term deviſed to B, and he die without Iſſue, 


then to C. its word as to C. 6 
200 |. Rent-charge deviſed in lieu of a Joyn- 


 tureand by the ſame Will an implicit De- 


viſe of Lands to her ; Decreed, ſhe ſhall 
have only the209 |. per Annum, 64 


Parol Declaration of ones Intent , not good 


againſt a Declaration in Writing, 78 
Deed, tho' Cancelled, yet good, L100 
Demurrer to a Bill of Dj covery, whether the 
| Defendant be married or not, good; for 

that if fhe be married, its a forfeiture of 

the Eſtate, 68 
Bill to diſcover Settlements in Truſt: Plea, 
Thar the Defendaiit was a Scrivener, 

and had taken Oath, not to.diſcover the 

Secrets of bis Clients ;, Overruled, 29 


E 


The Table. 


| E 
] Þ Jpn in what caſes not to be Ex- 


amined upon Interrogatories, 16 


Eftate Perſonal. 


Truſtees lay out the the Monies of an In- 
fant to purchaſe Lands in Fee; this ſhall 
be abcounted part of his Perſonal Eſtate, 
he dying a Minor, 377 

Perſonal Eſtate not ſpecifically deviſed, to be 
applied to the payment of Debts, and the 
Real Eſtate not ſubjeF thereto, 383 

Remainder of a Perſonal Eſtate deviſed 
after Iſſue to J. S. a void Remainder, 66 

Articles of a Parchaſe , and 600 |. paid ; 
Contrattor dies before any Conveyance 
executed, it was accounted part of his 
Perſonal Eſtate, 139 


F 


Oreign Attachment, London, 109 
Fraudulent Deed, or not, 33 

A Widow makes a Deed of her former Fuſ- 
bands Eſtate , and marries the ſecond 
Husband, not privy to at; the Deed ſet 
afide, and the ſecond Husband to enjoy 
the Eſtate, I 
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The Table: 


G 


- 


Tardian takes Bond in his own name 
for Arrears of Rent , by this the 
Guardian | hath made it his own debt, 


97 
H * 


 Refidue of a Term after Debts paid 
and a Life determined, decreed not 
to the refiduary Legatee, but the Fleir, 


296 
No Re-hearing after a Detree Signed and In- 
rolled, 36x 


The Heir relieved againſt a Contingent Con- 
tratt made in his Fathers life time, be» 
cauſe it ſeemed unconſcionable, 

Marriage Agreement to have Mony laid out 
in Lands for a Joynture to ſuch Uſes, the 
Remainder to the uſe of the right Heirs 
of. the Husband, the Mony is not laid out, 
the Husband dies without Iſſue, the Mo- 
ny decreed to the Plaintiff being right 
Fer, 400 

Portion deviſed upon a Contingency of dy- - 
ing, or Marriage,decreed to be paid into 
Court for the benefit of the Heir, if the 
Deviſees dye, I50 

Perſons by Habeas-corpus brought to Briſtol, 
and turned over to the Fleet, for that he 


was 14 Contempt, I5l 
| 


The Table. 
t 


"WH certain ye of the premiſſes ſet 
agairiſt the Intereſt : Intereſt nfon 
tereſt decreed, 82, 286 
Where there is no Contingency of Survivor-" 
ſhip , but the Intereſt preſently veſts , 
Po x 
Plaintff not relieved againſt a S424 
entred into 60 years ago,« and n0 todff- 
deration proved, : | 54 
From what time of the entring, Judgment to 
_, >. 
Examination of the attual entry of a Judg- 
; ment in Chancery, to what purpoſe, g1 
Fudgments to Attach Lands according to 
the Priority of .Origznals, 148 


K. 
"Tz # ings . Officer previledged fro 
r 


| Pariſh Offices, tho he drive a Trade 
in the Pariſh, 197 


2 
\F Leaſes to attend the Inheritance, 


2.33,24},27J 
Legacy vid. Wills, = no ”_ bo 
Difference between a Legacy and a Truſt, 2.88 


Who 


wp. 


The Table: 


Who are Servants capable to receive Le- 
gacies by the general words, (to all my 
Servants,&c. Legacies to (Poor Kindred) 


Legacy to be paid at 16, Legatee dies be- 
fore, her Adminiſtrator ſhall not receive 
zt tiff the 16 years end, "Oe 

Lepatee dies before payment of his Legacy, 

_ yet payable to bis next of Kin, 98 

Legacies deviſed to ſuch who ſhall be his 
Servants at the time of his death, who 
ſhalt be ſaid ro be ſuchServants, 101 


7 wo Legatees, and if either dye, thento the 


Survivor, one dies in the life of the Te- 
 feator, the Survivor ſhall haveall 188 
What Amounts to an Aſſent to a Legacy, 
250 
Difference between a Leaſe which is to com 
mence after failure of payment , and a 

Mortgage with a Condition ſubſequent, 


| 54 
Limitation of a Truſt for the Heirs Males, 
void , and the benefit of the Truſt be- 


longs to the Executor, 58 
Defett of Livery and Sceiffon aided in Chan- 
ccry, JN 50 


M. 


py 


how far to be Extended, 395 
Eſtate decreed to the refiduary Legater, and 
wot to the Adminiſtrator, 100 
Legacies given by a Will and a Codicit, are 

= diſtin&t and not the ſame, 74 
Land Legatees, and Mony Legatees decreed 
to abate in proportion, © I55 


The Table. 


M 


Tl to enforce the Lord of a Mannor 
to receive a Petition in nature of a 
Writ of falſe Judgment, to reverſe a 
common Recovery, demurred to, and the 
Demurrer allowed, 387 
"w Of Marriages by conſent, 2.4,95,366 
1 . Marriage Agreement provided if the Wife 
| claims any of the perſonal Eſtate by the 
Cuſtom of the Province of York, then the 
, Eſtate to go to other uſes; decreed ſhe rs 
bound by the ſaid Settlement and ought 
not to claim any part of the perſonal 
Eſtate,  25T 
Mean profits decreed, tho' a- long time fence x 
the menn profits tho nies in a former 

Decree, yet decreed in a Later, 261 |} 
The prior Mortgagee upon . redemption by 
the ſecond Mortgagee, ſhall be charged 
with the profits by whomſoever received 
after the ſecond Mortgage 209 
Mortgage for 20001. befors which time the 
Mortgagor borrowed of him that was afters 
wards Mortgagee 3001. which was agreed 
ſhould be ſecured by the ſaid Mortgage, 
both ſums muſt be paid upon the Redemp- 

tz0n, 2 

Whether Mortgage Mony to be paid by the 
Adminiſtrator in relief of the Heir and 

when not, | 274, 275 

he 


The Table. 


The."P laintiff decreed to pay off a Bond of 
5O I. as well as the Mortgage Mony apon 
Redemption 36x 

Creditors on Tudgments; and Bonds decreed 

'; to redeem Mortgages, 4396 

Mortgage Mony to whom payatle, to the 
Heir or Executor , who fhall have the 
Equity of Redemption, 42,140,143,155 

Rent charge in Fee Mortgaged is deviſed, 
then the Mony is paid, the Adminiſtra- 
tor ſhall have it aud not the Heir, 162 

An Ancient Recognizance not ſet afide to let 
in a Mortgage, 10S 

Adventure in the Faſt India C ompany Mort- 
gaged is Redeemable, 108 
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Purchaſe Mony. 


Bill for the Remainder of Purchaſe Mony, | 
Defendant pleads it is 33 years finceand | 
xever any Suit for it, but the Land en- 
joyed, and former parties concerned dead, | 
a good Plea, 44 


. | 


[E excat Regnum, 9 
And the Cauſes of it; © 
Laymen to find Security as well as Clergy: 
men upon a Ne exeat Regnum, 20 
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The Table. 


O 
1] \FJE unadyanced Children by the 


Cuſtom of London, to bring in what| 


they had received into Hocpoch with 
the Orphanage thirds after the Eſtate 
divided into thirds, and not with the 


whole Eftate, 360| 


Executor decreed to pay in Orphans Mon 
 i#ntothe Hand of W. B.Gc. 12 
What Declaration in writing of a Freeman 
will let in his Child to have a Cuſto: 
mary part, | x83 
What Mony is depofited by the Father tt 
Purchaſe Lands. in perſuance of Marri- 
age Articls, is to be taken as Real and 
not as perſonal Eſtate ; aud ſhall not bt 
brought into Fochpoeh, vid. 50,92 
Title under an Occupant demurred to, 
II: 


P 


lieve againſt a Patent granted by Sur 
prize, 8 39 
Patent wot reverſable by Scixe facias, ib. 
Of Perpetuities on Intayling of a_ Term fo 

years, with enders OUer, 229 
Remainders ſucceſruely in a Deed of Truft, 

being limited anid tonfined to fall within 
21 


T N; formation by Engliſh Bill proper to re 


Po 
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21 years are good, and no Perpetuities, 


232 
Q 


oo Deviſed to be ſold for increaſe 


of Childrens Portions , and a Child © 
is Born fince the Will, that Child ſhall 
have a ſhare, = » 


Portions to be paid to two Daughters at Age 


or Marriage, one dies before, her Portion 
ſhall not go to the Adminiſtrator, but the 
Heir ſhall have the profits upon the Set- 
tlement, 289 
Deviſe byWill, and an Agreement about a 
Portion, not intended ſeveral ſums, 35 
Where Lands to be charged with Portions 
or not, upon the Conſtruttion of a Will,12.6 
On Conſtruffions of a Marriage Settlement 
and a Will, only one Portion decreed and 
not double, 165 


Payment. 


Whether payment of Mony ſhall be applied 
to diſcharge Intereſt of the original debt, 
or —_— ſatisfation received by Fudz- 
ment on the ſame Bond, 8g 

Priviledge from a Pariſh Office for the 
Kings Officer grantable out of Chancery, 
as well as Exchequer, | 197 

Power to make Leaſes if well purſued, 157 

Prohibition out of Chancery , for Arrc#- 
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The Table. 
#17 1n the Marihalls Court, for matters 
ariſing in Berks, ZOL 


R. 
INF: refuſal to accept of Rent, no relief 


in Law or Equity for the Arreares, 

61 

 Recognizance entred into by the Wife the day 
' before Marriage ſet aſide, and a perpe- 
tual Injunitiog, EY al 
Releaſe pleaded againſt the Redemption of a 
Mortgage and allowed, I31 
Reyerfion after an Eftate Tayl, ſubjed to 
Truſt for payment of debts, 2.08 


Contingent Remainders. 


Deviſe to Father for life, Remainder to his 
firſt Son, and Remainder to\ Truſtees for 
99 years, to ſupport the Contingencies, 
good, tho' the Limitation 'is miſplaced, 


171 
A Suit cannot be revived for "i oft's aloge, 
where no Duty is decreed, 2.46 


A Settlement with power of Revocation by 
Will Executed in'preſence of three Wit- 
neſſes, but one of them did not ſubſcribe 
his Name, yet decreed a ſufficient Rewo- 


cation, 214 
Proofs in an original Cauſe not to be allowed 
on a Bill of Review, 18,45 


Bill 


The Table. 


F-Bill of Reviver diſmiſt, for that 'tis als. 


time fince the Decree was made, and the 
Plaintiff Reſted under it without any 
complaint, ; 48 
Bill of Review, for that the Plaintiff cax 
now prove a tender aud refuſal, which 
he could not prove before, diſmiſt, 66 
Reviver by Bill or Scire tacias when pro- 
per, _ 67 
Where no ordinary Proceſs upou the firſt. 
Decree will ſerve, but there muſt be a 
new Bill to pay Execution of the firſt 
Decree by ſecond Decree, 128 
No Reviver for Coſts, there being no|Decree 
Tnrolled, I95 
No Defence in caſe of Abatement before 
the Decree ſigned can revive, 195 


5 


Epecial Maintenance, 417 
feme Coverts diſpoſing of her perſonal 
Eſtate , according to Marriage Adgree- 
ment decreed good , But not as to the 
Rents and Profits of her real Eſtate, 416 
A prior Deed of Settlement barred by & 
ſubſequent Deed, and new proviſion made 
for Portions, 8 
Supplicavit of the Peace on Petition, and 
not on Motion, nor any indorſment on the 
back thereof, yet good, 68 
Want. of a Surrender Aided, 


mu ef a, "$77; Ee, 
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The Table. 

Mony decreed to be paid of of i Seque- 
feered Eſtate, and — hr. hots had 
power to ſell the Term, ' T92 
A Decree and Sequeſtration againſt one who 
dies , ſhall not be revived againſt his 
#Teir or real Eſtate, 244 


T 
\Eed in Truft to pay debts, tho the 


Creditors are not parties, and no 
_ certainty of debts therein appearing, yet 
yet good againſt an after Purchaſor who 


had notice of the Truſt, 31 
An old Truſt continued upon a new Leaſe or 
Patent, | | 69 


No Tenant right againſt the Crown, ' ibid. 
Mortgagee or Truſtee renewing a Church 
Leaſe, the ceſty que Truſt relieved, ib. 
Where Executor ſhall have a Truſt and 
where not, 78 
After a Statute acknowledged, and a Mort- 
gage, the Coniſors Truftees renew Lea- 
ſes in their own Names, yet decreed lya- 
ble to the Statute, -  *aJ 
Truſt aſſigned, Truſt determined, 115. G&c. 
4 general Truſt, and not a fixed Truſt, 


2009 1]. Allowed a Truſtee for charges and 
* expences in managing the Truſt, 158 
Springing Truſt, 233 
Difference between a Truſt and a Legacy, $8 

erm 


The Table. 
Term Groſs, and Term to attend the 1s- 
heritance, * - 233 
\Trayal at Law diredted within a precife 
time, \ \_* Fg 
Y U 


3 | 
Will vid. Legacies. 


\ Eviſe of Mony to be paid at a day 

| to come, Deviſee dies before the day, 
yer it ſhall be payable to the Adminiftra- 
tor, | 25. 
Land deviſed onConditios theDeviſeeMarry 
with conſent,the Limitation over ,Deviſee 
Marries without conſent ; ſhe ſhall not be 
relieved, but the Land decreed to the 
Remainder man, © 28 
Clauſe in a Will, If any Legatee ſhall oppoſe 
or binder the Execution of the Will, then 
ſuch perſons to loſe the Legacy, a Suit for 


the Legacy is no forfeiture, 05 
Conſtruttion upon the words of a Will, about 
a double Legacy, II 


Conſtruction upon the words of aWill, about 
the profits of Land and Truſts, 117,118 
Deviſe of Goods to J.S. for 1x years, Re- 
mainder over , J. S. decreed te deliver 
the Goods after the 11 years, 137 
Dewviſe the refidue of his Eftate amongſt his 
Kindred according to their moſt need, how 
to be expounded,  - 1 
By the general words of a Will, (| ou 
| ag 
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The Table. 
all my Goods, Chatrels ang#HoWechold- 
Stuff in and about my Houſe to J-S. 
ready Mony in the Houſe ſhall not paſs 
to the Deviſee, ſhe having a Legacy, 
7 190 


A Deed of Truſt, no Revocation of a Will. 


Eftate Deviſed to be ſold for encreaſe of 
Childrens Portions, and a Child s Born 
fince the Will, that Child ſhall have no 
(pare, '2I0 


Dewviſe of a Plantation in Barbados, 250 


Executory Deviſes, 275 

Vide Perpetuities, "TO 

A Will, and after that a Mortgage, the 
Will i republiſhed , its a good Will and 
ot revoked, | 299 

Lands deviſed to be ſold, and none expreſſed 
to ſell, the Executors ſhall fell, 9J3og 

Mony deviſed to one for life, with Limita- 


tion over, good Limitation, 410 
One of the Plaintiffs a Witneſs, . 3> 
wW 

| 2 Waſt. © 
Tnjunition againſt Plowing or Burning of 
Paſture, | 94 
Sz 


" UHe Cuſtom of the Province of York, 
as zo the diſtribution of Decedents 
Eſtates, | 258 
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